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{-25-73 Quinones- Filed unsecured PRB in the amount of $10,000, 


1-31-73 ~ Burpos- Bail 


feeds, deposit 
Sy 2 
jedas and rs, 


isal, Je 


ictoria Morales, Olga Jefferson and Dolores Quesada. (Bank Books, etc. 
receipted for U,S, Atty, by Helen Kowalski - Room LS5O) 0 
Gg, Alvarez- Bail fixed at $50,000.00 Ppp, secured by $5,00/.00 Surety Hond aad 
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o bail reduction. 


ee ee = == me = 


es == 


CRIMINAL DOCKET 


hte teh ol SIE of bail. 


2-8-73 JH, Rivera, Bail $75,000, to be secu red by $5,000, surety,Bond or proper- 
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J.B. CROCE- a. FLORES - J. LUCAROTTI- J. MARRO- L. SANTANO, J. CARDON- JOMN DOE. 


|B. MARI- R. RTLEZ and F. 0 OLIVIE- Court directs entry 6 of not euilty pleas. 


Tk, SANTANA, D, BURGAS , 4 RIVERA, K. QUINONES , A. SEG URA, Ge ALVAREZ -- “ordered 


imarked off Cal. “(Pm 120) ‘Tyler, J . 


2-9-73 lmermes River a-Piled gunety bond in the amount of $75, 000 aoe 
__by $5,000. 


— due 


2-22+33 JR. Santana- Filed affidavit _and_notice of “motion for discover~ and 
. +—Ainspection, bill of particulars, severance for trial from other defts. 
dismissing indictment etc,  _—>- a ee 


_ 5 SEennneneeesn ——— 


2- le. 13. | Ralph Sanctana(Produced on Writ) (atty. _present)_ Pleads notguilty. 


ee ———— 


LA. Segura- Produced on Writ(Atty. present) Pleads not Guilty. Bonsal,J, 


——Filed annaarance bond. 230,000 2.8.2. Sec.by $5,000. antsy 
___(Public Service Mutual Ins. Co.) _ 


; 
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eased «non posting bond) 
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5. Alvarer- Filed remand dated 2-2- 3 _(2-5-73 released on bail) 


3-22-71 Anthonm Segura-Filed notice of appearance by Atty Heory K. Chapran 
_ 335 B'way N.Y.C, dtd, -3-13-73, 
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3-23-73 ‘Antonio Flores-Filed warrant of errest unexecuted dtd 1 8- 73.5 gr ended cop: 
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i led affdvt. of defend fant. requesting a bill o of partic ars and for certain 


Statements and discovery An preparation for motions to sever, for separate 


trial and to suppress, 
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FLORES-Filed CJA 2 . 20 copy 5 « sppoincang J.Howard Rossbech dtd .3-22-73-Bonsal,J. 


Goverments affdvt, in oe as aah to defendants motion for a 
Sr aPC, arscavery n6 pec 


joverment: bild of particulars. 
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f-12-73 | Horacio Quinones-Filed affidavit and notice of motion for further 


Bill of Particulars, to dismtss first count of the indictment and 
j for severing the trial of deft, Quinones on the first count from 
that of the other defts, 


belie?) /HOHACTIO QUIMONES .Diled affdet & notice of motion to suppressePat, date to he ‘ixred. 


6-13-73 | ANTHONY SEGURA-Jiled writ of habeas corpus with Marshal's return-Writ Satisfied 


| 5-17-73--Ryan, J 
6-21-73 Cage adjd to 10-22-7} for trials 
6-21-73 ANTHONY SEGURA - Case dismissed upon motion by couns@lesseesBonsal, J, 
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1-5-73 |Segura- Filed CJA appointment of Counsel dtd 3-14-75 Henry Chapman.Sonsa) 


)=5-73 Segura-i'-iled CJA copy I form 20 to the A,O, for payment, Bonsal,J, 
10-9-73Segura-Filed demand for speedy trial. 
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10-73 BERNARD MARI- Entered and filed Nolle Prosequi. Bonsal,J 
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7 testificandum. ret: 10-29-73 
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7 oe sum oF $10, O00. pending appeai. 
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pros. Writ satisified. 1-14-74. Bonsal,J. 


H, Rivera's notice of motion re: exoneration of deft's bail. 


3/5/74 | Filed MEMO-END. on motion of deft H. Rivera to exonerat bail. " Motion 


.. te pe eonerate-bail is granted. __Bonsal,J. mm 
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Quinones- filed CJA form 20 
__mailed notices by CJA Clerk, Ss Ronsal, qT. 


iH. 
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. for writ of habeas corpus ad testificandum for T. Jones 


___ 2/5/74 writ satisfied upon application of AUSA. Jasker,J._ 


of not guilty. Bail set at $3,000,000. cont'd, deft. cont'd. 
in custody, fonsal,J, as a 
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Bene eS EES certain evidence.,etc. 
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)3-24-76 Filed OPINION # 44113-deft. Antonio Flores’ motion to limit tae 


__Govt.*s introduction of certain evidence at trial,etc... is disposed 
___of accordingly. Bonsal,J. =/n 


——— a 


Filed deft. A. Flores’ notice of motion re: reargument and/or a formal 


hear ¢ 


and motion to Gismiss for lack of jurisdiction. 


Filed deft Flores memo of: i 


. ANTONTO FLORES ET AL 


aa-13-78 0 | A.FLORE S-Filed Speedy Trial A “a ae 
0%=16=76 7 A.Flores-Filed notice of motion & affidavit for dismissal of 


indictment ret 4-19-76. = 
f aw in support of admitting evidence 


OF=19=76 A. FIOres- Filed Govt’s Memorandum o 
—-——+—6F events prior to Sept .3, 1970. — 
06-14-76 A.F, TIRES. Filed Memo End. on motion of 478776. Motion deniedafter 
| ~~ argument .So Ordered. Bonsal Cor ; cA maer's . ix 
Fev. > al 4 ea ee treed oD 2 W337 6 , sale igs 
6-46-76: x FLORES-Flled Memo End,on motion of 4/16/76.Motion denied after 
oral argument.So Ordered. Bonsa J. a/n_ ; as eee : 
= eo. : mo will appear at the triat. 


4-22-76 Filed Govt,'s affdvt. re: witnesses who w 

4542376. Fided Cone copy of order of the U.S. C.A. that the dett- Ke Freres 

— | petition for a writ “of mandamus having been Filed together with @ 

motion for ‘a stay is denied. Clerk mm pro-se_ Ps, re tne ; 
{ial of the case of Antonio 


04-28-76, Filed Govt's mot ion re; stay tri 
F 


~ | Bhores ret:  S-3-76. 
04-28-76) Filed deft, Ay Flores’ notice of sppeal froma pre-trial oral 
decision, rendered by Ju dge Bonsal excludin:. certain evidence __ 


from Flores’ upcoming trial which the court viewed as excluded 


| by an Extradition “Treaty between sought to introduce by way of _ 
' a motion filed with the aforesaid court on 4-19-76, mailed 


es Ee ee ey yee ee PT ee 
05-03-76 | Filed memo-end. dockezed 4-28-76-Motion granted after _ 
Lakgument ant after no opposition. Trial date scheduled for 

1 6=2-76. Bonsal,..L. = aan eres Pao 2% a 
04-04-76 | Filed Gavt.'s memo. of law : psition to deft. Rlores' motion 

| to limit evidence,efc. —————___— Jae SEATS iz PES ao 
04-04-76 | Filed transcript of record of proceedings, dated 4-22-76. 
04-04-76 , Filed transcript o d 9: dated 4-19-76 is 
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befendants. 


ewan een occeoe wee eee ween teem er ene ewesoooreweh 


The Grand Jury charges: 
From on or ebout the let day of January, 1963, 
the 30th 


1. 


ed continuously thercafter up tuo and including 

dey of April, 1971, in the Southern District of New York, 

ANYUNIO FLORES, JOSEP LUCAROTII, KALPH SANTANA, LILLIAN 

SANTANA, DELIA BURGOS, a/k/a "DEE", FELIX OLIVIE, HFRMAN 

RIVSRA, JuAW BAPTISTS CROCe, a/k/e JLAN BATI, 1 ERNARD 

rani, a/k/e "LE iiss", HORACIO QUIOLS, JOSEPH MARRO, 

JUAN CARDON, ANTHONY SEGURA, GEORG: ALVAREZ, JOUN poz, a/k/a 
WW BUIS, nOsSRT MARTINEZ, the defendants, and JEAN 

DIPUPANT, afice/a JLAPNOT, JAN MARICLE, JAQQUES BEC, JEAN 

LRu’, BUPFAT, TLE MOSCA, a/k/a “PIERROT,” FERNAND 


"ODIZARD, MAXCELLA ASFEZ named herein 4s 


wean ls catg 8 


eoeconepirscors und not defendants, and others to 


ad Jury knowa cad unknown, unlawfully, 


rs 9 
wilfully and !:nowingly combined, conspired, ronfederated and 
agreed together end with each cther to violate Sectinna 173 
and 174 of Title 21, United Stetes Code. 

2. it was part of said -onspiracy that the said 
defendants ualautully, wilfully and knarirsly would receive, 
concenl, buy, suli end facilitate the trancnortetion, con- 
cealment and sale of a quantity of narcotic drugs, tlc exact 
anowmt anc nature thereof being to the Grand Jury unknown, 
after the said narcotic drugs had been imported and brought into 
the United States contrary to law, knowlng that the said 
narcotic drugs lod been iuported and brought into the United 
States contrary to law in violation of Sections 173 and 174 
of Title 21, United States Code, . 

3. It waa further e part of said conspiracy that 
the said defendants unlavfully, wilfully and knowingly would 
fraudulently imoort and bring narcotic druss into the United 
States contrary to lew in violation of Sections 173 and 174 
of Title 21, Urited Statcs onun ’ Z $6 Kaa ales 

OVERT_ ACTS bee 

In pursuance of the said ‘ipiesinil and ‘im etteat 

the objects thereof, th> following overt acts were committed 


in tho Southorn Mistrict of New York: 
z. Oa or about August 5, 1968, LILLIAN SANTANA 
arrived in the vicinity of the Bronx Park Motel, 2509 Crotona 


Avenue, Bronx, Now York. 


26 On or about January 12, 1969 LILLIAY SANTANA 


and DELIA Bunccs, a/k/a "DES" arrived at the Coomodore Hotel, 
New York, New York. 

3. During May 1969 ANTONIO FLORES arrived in 
the vicinity of the Kew York Hilton Hotel, New York, Naw 


York with $150,000.00. 


4. During July 1969 ANCUONY SEGULA left Che garage 
of thu Edison Hotel, New York, New York, driving a car contain- 
ing 27 kilograss of heroin. 

5. During July 1969 ANTHONY SEGURA arrived at the 
New York Hilton Hotel, New York, New York with approximately 
$209,000.00. 

6, During July 1969 ANTHONY SEGURA arrived in the 
vincinity of Madison Square Garden, Hew York, New York with 
approximately 100,000.00. 

7, During September 1969 ANTHONY SEGURA entered 
St. Patricks Cathedral with approximately $150,000.09. 


8, During October 1969 ANTHONY SECURA arrived at 


the New York Hilton Hotel with approximately $129,000.00. 


9, During November 1969 ROBERT HARTINEZ arrived 
in the vicinity of the New York Hilton Hotel, New York, New 
York with approximately $120,000.09. 

10, On or about April 12, 1971 in the victnity 
of the New York Hilton Hotel, New York, New York, ANTHONY 
SEGURA ‘eceived the shipping papers and parking <eccipt 
for u car containing 93 kilograms of heroin. 

11, On or about April 27, 1971 ETIENNE MOSCA lefc 
the Abbey Victoria Hotel, New York, New York with a parcial 
payrenc of approximarely $300,009.00 of $981,000.00 due for 
delivery of the 93 kilograms of heroin. 


(Title 21, United States Code, Sections 173 and 174) 


SECOND COJSAT 
The GCrend Jury further charges: 
From in or about March 1969 through July 1969 in 


the Southern District of New York, HORACIO QUINONAS, the 


Jilzsart 


defencant, unlawfully, wilfully and knowingly did introduce 
and attempt to introduce into or upon the grounds of a 
Federal penal and correctional institution, to wit, Federal 
Detention Headquarters 427 West Street, New York, New York, 
and take and attempt to take and send therefrom letters and 
other communications contrary to rules and regulations 
promulgated by the Attorney General, to wit, Title 28, Code 
of Federal Regulations Section 6.1, 


(Title 18, United States Code, Section 1791) 


bang trtnnggrutinneretieeeeeteeeee SEE 
WHITIRY NOTA SEYMOUR, Jr. 
United States Attorney 
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lished and put into renewed operation, so soon as Your Excellency. 
in acknowledging receipt of the present Note, declares in the name of 
your Government, that your Government is reciprocally in agreement 
with its contents. 

ike this opportunity to renew to Your Excellency the assurances 

ideration. 
Tir Dune or Atayonévan vet Rt. 
His Excellency, Beunamy Srourr, 
Minister Pl upotentionry of the United States of North America. 


Maonip, Vorvember 2? 
Exertumxey:—T have the honor to acknowledge 
Your Excelleney's esteemed Note of the 18th. Nove 
which T am informed that lis Majesiv the Ning has orders 
Agreement between span and the United States. signed 
Ineton the 6th. and 15th. of July 1805, granting reciprocal 
of Copyright, be re-established and put into renewed ope 
soon as Lam authorized to declare thar the Government ot t: 
States is in accerd with this intention. 
It is ny profound pleasure, in the name of the Governn 
United States. to assure Your Mxcelleney that the cont 
Excellency’s Note sbove referred to, taken in connectic 
referring to as it dees to my previous Note of the 2th 
on this subject, in the view ot the Government of the Unit 
restores completely and puts again into full reciprocal torve 
Aercement of Washington hereinbefore described. 
tule this occasion to renew to Your Excellency the assurances of 
my highest consideration. 
Beitrasy Storer. 
His Excellency, The Minister or Stare. 
Notr: ‘The Preclimation, ty reference to coprrights. referred to !n the fore- 
going correspoudence, is dated July 10, 1895. (See page 16S7.) 


1904. 
Exrnapirion Treary anno Promcon 


Concluded June 15, 1904; protocol siqned Auaust 13. 1967: 
‘sed by the Scnute January 1G, 1908: ratifed } 
dé nt Weuos yO, IMs; ratifications exchaiyed Apr ¢ 


procluiined May 21, 1998. 
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ARBIICLES. 


I. Delivery of accused, | X. Property in posses: 

IJ. Pivtraditable offeuses. cused. 

TH. Political otfenses, XI. Procedure. 

JV. Offeose for which to be tried NIL. Provisional detentica. 

V. Linsdtations. NILI. Assistance of lecal «5 : 

VI. Weferrin: eatradition. XIV. Effect; duration; ratitca::on. 
VII. Clatmed by other countries, Vrotocol; suwendments to Artic.ca III 
VILE. Nondelisvery of eltizens, aud LY. 

IX. Lxpenses, 


BEST COPY AVAILABLE 


SPAIN—1004. 
Arriciz I. 


It is agreed that the Government of the United States and the 
Government of Spain shall, upon mutual requisition duly made as 
hercin provided deliver up to justice any person who may he charged 
with, or may have been convicted of any of the erimes specified in 
Article IL of this Convention committed within the juri-liction of 
one of the Contracting Partics while said person was actualiv within 
such jurisdiction when the crime was committed, and who shall seek 
an asylum or shall be found within the territories of the other, pro- 
vided that such, surrender shall. takeplace only upon such evidence 
of criminality, as according to the laws of the place wher the fuz'- 
five_of_person so charged shall be Found,” woul justify his appre- 
hension. and commitwepttor ial if the crime or oifence lad been 
Mere comuitted, ct 


Anvicie IL 


Persons shall be delivered up according to the provisions of this 
Convention, who shall have been charged with or convicted of any 
of the following crimes: 

1. Murder, comprehending the crimes designated by the terms of 
parricide, assassination, manslaughter, when voluntary; poisoning 
or infanticide. 

2. Tie attempt to commit murder. 

3. Rape, abortion, carnal knowledge of children under the age of 
twelve years. 

4. Bigamy, 

5. Arson. 

6. Willful and unlawful destruction or obstruction of railroads, 
which endangers human life. 

7. Crimes committed at sea: 

(a) Piracy, as commonly known and defined by the laws of Na- 
tions, or by Statute; 

(b) Wrongfully sinking or destroying a vessel at sea or attempt- 
ing {o do so; 

(c) Mutiny or conspiracy by two or more meinbers of the crew 
or other per-ons on board of a vessel on the high seas, for the pur- 
pose of rebelling against the authority of the Captain or Commander 
of such vessel, or by fraud or violence taking possession of such 
vessel ; 

(d) Assault on board ships upon the high seas with intent to do 
bodily hari. . : 

§. Burglary, defined to be the act of breaking into and entering 
the house of another in the night time with intent to commit a felony 
therein; 

9. The act of breaking into and entering into the offices of the 
Gevernment and public anthorities. or the oflices of banks, bankirg 
houses, saving banks. trust companies, insurance companics. or other 
buildings not dwellings with intent to commit a felony therein. 

10. Robbery, defined to be the act of feloniously and forcioly taking 
from the person of another, goods or money by violence or by putting 
him in fear. 

11. lorgery or the ulterance of forged papers, 


n y 
A 14 
1714 TREATIES, CONVENTIONS, ETO. 


12. The forgery or falsification of the official acts of the Govern- 
ment or public authority, including Courts of Justice, or the uttering 
or fraudulent use of any of the same. 

The fabrication of counterfeit money, whether coin or paper, 
counterfeit titles or coupons of public debt. created by National. State, 
Provincial, Territorial, ceeal or Municipal Governments, banknotes 
or other instriments of public credit, counterfeit ceals, stamps. dies 
and marks of State or public administrations. and the utterance. cir- 
culation or fraudulent uve of the above mentioned objects. 

14. inibezzlement or criminal malversation commit ted Within th 
jurisdiction of one or the other party by publie oflicers or dee tories 
where the amount embezzled exceeds two hundred dollars (or 5 
equivalent. ) 

15. Mambezzlement by any person or persons hired, so }sried « 
ployed, to the detriment of their employers or principal, wh 
crime or offence is punishable by impri-came.t or other corporal 
ishmnent by the laws of both countries, and where the sinount em- 
bezzled execeds two hundred dollars (or Spanish equivalent.) 

16. Widnuapping of minors or adults. detined to be the abduction or 
detention of a ay rson or persons, in order to exact money from them 
or their families, or for any other unlawful end. 

17. Larceny, ae fined to be ¢ eft of eifeets, personal property, or 


) 
i 

money, of the value of twent e dollars or more. 

1S. Obtaining money, \ vapsessonech securities or other property by fal-e 
pretences or receivin ve any mor valuable securities or apie irep- 
erty knowing the -ame to have been unlawfully obtained, wheve tive 
amount of money or the value of the property so obtained or reverved 
exceeds two easton 1 dollars (or Spanish equivalent.) 

19. Perjury or subernation of ead ao 


20. Fraud o1 bi ach of trust by a bailee. banker, agent. fector 
trustce, exccutor, administrator, guardian, director or otlicer of any 
Company or Corporstion, or by any one in any fidueiary po-ttien. 
where the smount of money or the value of the property mi e pre: 
priated exce: ds two hundred dollars (or Spanish equivalen t. 

21. Crimes and offences against the laws of both countries for the 
suppression of slavery and slave trading. 

22. ‘The extradition is also to take place for participation in anv of 
the aforesaid crimes as an accessory before or after the fact. provided 
such participation be punishable by imprisonment by the liws’ of 
both Guattas ting Parties. 


Arricir IIT. 


See amended article in Protoco) following Treaty.] 
y 


The provisions of this Convention shall not import claim of extra- 
dition st any crime or offence of a political character, nor for acts 
connected with such erimes or A el . except in so far ast! iail 
coustitute ordinary crimes or offences punishable by the Laws’ ov the 
two Countries; and no person surrendered by or to either of the Con- 
tracting Parties in virtue of this convention shall be tried or punt-hed 
for & politi eal crime or offence, except they be ordinary crimes as 
above stated. nor for any act connected therewith, conmitted pre- 
viously to the extr vdition. An otte inpt, whether co: suminated or not, 
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‘against the life of the Sovercign or of the Head of any State. or 
against that of any member of his family, when such attempt com 
prises the act either of murder or assassination or of poisoning, shall 
not be considered a political offence, or an act connected with such an 
offence. 


Arricre IV. 
{[Sce amended article in Protocol follow Ing Treaty.) 


-arrendered unles such cxune be Que of tho-c_ 
le TT: aa zi 


a 


No person shall be tried for any crime or off nee other than that 
for whiclr Te wa ‘ ——— 
cnumeraulted in Artic 
prcentreAdbeb 


Anrticir V, 


A fugitive crimir Shall not be surrendered under the provisions 
hereof, when p-e of time or other lawful eause. ar nding to 
the Jaws of the place within the jurisdiction of which the crime w 
coinmitte ¢ ernnimal is exempt from prosecution or punishment 
for the offense for which the surrender ig asked. 


Anticre VI. 


If a fugitive criminal whose surrender may be claiined pursu 
the stipulations hereof, be actually unde: pro-ecution out on bail o1 
custody, for a crime or offence committed in the country where hie 
sought asylum, or shall have been convicted thereof. his extraditia 
may be deferred until such proceedings be determined, and, until hi 
shall have been set at liberty in due course of law. 


Auticie VII, 


If a fugitive criminal claimed by one of the parties hereto, shall Le 
also claimed by one or more powers pursuant to tre ity provisions. on 
accouni of crimes committed within their Jurisdiction. euch criminal 
shall be delivered to that State whose demand is first received, 


Anrticie VITI. 


Under the stipulations of this Convention. neither of the Contract- 
ing Parties shall be Kound to deliver up its own citizens or subjects. 


Anticie IN. 


The expense of the arre-t. detention. examination and transporta- 
tion of the accused shall be paid by the Government which jas pre 
ferred the demand for extradition. 


Articts X, 


Everything found in the possession of the fugitive criminal at the 


time of his arrest, whethes Lelie Ue proacowd? Of Ue cti:ne or offen ec. 
or Which may be material as ey idence Iumwiking proot_of the erin 


shall, so far as practicable, according to the Jaws of ether of the Con- 
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, be_delivered_up with bis persanat the time of the 
vevertheless, Ihe rights of a third party with revard to 
: LJ A SU poe 
neal, Shall be duly respected. 
eat a Ea ‘een 
Axticre XI. 


sof this Convention shall be applicable to all terri- 
ituated, belonging to either of the contracting parties 
paney and under the control of either of them, during 
, or ¢ ntrol, 
: f he surrender of fugitives from justice shall be 
clive diplomatic agents of the Contracting Purties. 
absence of such Agents from the country or its 
seat of Governm , or where extradition is sought from a color 
from terriiory, included in the pre 
the United States, requisition may be mad 
flicers. 
for such Diplomatic or superior Ce 
in a iInundate or pr Himninary warrant of 


irrences sought, Whereupon the judwes ay 


tor tt 


c. 


ments shall respectively have pay 
ide under oath. to issue a warran 

in order that he or ¢h 

trate, that the eviden 

cons! and if. on such li 1 
sufficient tor n the charge, ie 
eNainining judge or miygristrate to cerlily the same to the 

exceutive authority, that a warrant may issue for the sur- 

r of the {i writive 
If the fugitive criminal shall have been convicted of the crime for 
which his 1 der is asked, a copy of the sentence of the Court be- 
fore whicl onviction took place. duly authenticated, shall be 
produced : ever, the fugitive is inerely charged with eviine. a 
duly authenticated eo py of the warrant of arrest in the country where 
the crime wes nmitted, and of the depositions upon which such 
warrant may have been issued, shall be produced. with such other 
evidence or proof as uty be deemed co npetent tn the case. 


Pa he | 


my 


hay 


‘ 
| 


) 
n 


Articiy XII. 


If when a person accused shall have been arrested in virtue of the 


mandate or preliminary warrant of arrest. issued by the competent 
authority as provided in Article XT hereof, and been brought. bef 


A jude or a tiogi-trate to the end that the evidence of his or her “ 
may be heard and examined as herein before provided, it shall apy. 
thet the mandate or preliminary warrant of arrest has been iscued 
po suance of a request or declaration received by tele eraph fro 
Government acking for the extradition, it shall be competent for th 
judge or mavi-trate at his discretion to hold the accused fora per 

Hol exceeding two months, so thatthe demanding Government mar 
have opportunity to | S before such judge or magistrate Jegal ¢ 

dence of the guilt of the aeen-ed, and if at the expiration of said pe 
riod of two months, such legal evidence shall not have been produced 


before such judge or magistrate, the person arrested shall be released, 


ae 
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provided that the examination of the charges preferred against such 
accused peison shall not be actually going on, 


Auxrticte XIII. ‘ 


In every case of a request made by either of the two Contracting 
Parties for the arrest, detention or extradition of fugitive criminals, 
the legal oflicers or fiseal ministry of the country where the proceed- 
ings of extradition are had, shall assist the ollicers of the Government 
demanding the extradition before the respective judges and magis- 
trates, by every legal means within their or its power; and no claim 
whatever for conipensation for any of the services so rendered shall 
be made against the Government demanding the extradition, pro- 
vided however, that any oflicer or oflicers of the surrendering Govern- 
ment so giving assistance, who shall. in the usual course of their duty, 


receive no salary or compensation other than <pecifie fees for services 
performed, shall be entitled to receive from the Government demand- 
ing the extradition “ie customary fees for the acts or services per- 


formed by them, in the same munner and to the same amount as 
though such acts or services had been performed in ordinary criminal 


proceedings under the laws of the country of which they are offi 
Articte XIV. 


This Convention shall take effect from the dav of the exchanve of 
the ratifications thereof; but either Contracting Party may at any 
time terminate the same on giving to the ot.ic: ¢ix months notice of 
its Intention to do so. 

The ratifications of the present Treaty shall be exchanged at 
Madrid as soon as possible. 

In witness whereof the respective Plenipotentiaries have ..gned 
the above articl nd have hereunto affixed their seals. 

Done in duplicate, at the city of Madrid, this fifteenth day of June 
one thousand nine hundred and four. 


SEAL. } Artuer §. Jlvrpy. 
SEAL.) Faustino Roonicvrs San Pepro. 
Prorocor 


The Undersigned. His Excelleney, Wi linm Miller Collier. Envoy 
Extraordinary and Minister Plenipotentiary of the United states of 
America to His Catholic Majesty, and His Excelleney Don Manuel 
Allendesalazar y Muioz de Salazar, Minister of State of His Catholic 
Majesty, duly authorized for the purpose, have agreed upon the 
follow ine: 

Articles III and IV of the Treaty of extradition between the 
United States and Spain signed at Madvid on June 15th, 1904, are 
hereby amended so as to read as follows: 

“Anricce 11). The provisions of this Convention shall not import 
claiin of extradition for any crime or offence of a political character. 
nor for acts connected with such erimes or offences: and no person 
surrendered by or to cither of the Contracting Parties in virtue of 
this Convention shall be tried or punished for a political crime or 


6s 


CoM MLRPCIAL 
UNDER OO! 


Signed at 


The Gove 


and the fe 


faith whereof thi 
in the two] inj 


San 


r 
t 


Royal Acad 


countrie 


from 
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en the offence 


, in 


Acurersent 


stian 


AGREEMENT AS TO hi Cire 
6YTATLS O} 


the T’nited St 


and the Government of His © 
in its name lh 
the Red Kayle of Ir 
way, of St. Stephen of Ilungary, ete, ete. Life Senator, Member of t) 
h and Moral Sciences, 
desiring to promote the mutual trade interests of the two countries 
ner having proposed to the latter the concession by Sy) sin 
t favored nation treatment (Portugal excepted) in exchange 
on the part of the United States is « 
corded to Cuba be excepted) as the mo-t 
that made by the concession i 
comprehended in Section three of 


ceellenev M 
of Leopold of Ik 


of Dolitica 


for the tami treatinent w' 
sidered (if the 
favored nation trea 
to variou 
the American toritl: 

It is hereby in behalf of the said two Governments a 


treatmen 


re 


in the artick 


J. The following inentioned products and manufactures of Spain 
iin to the United States, shall upon their entrance 
into the United States be dutiable as follows:— 


* This agreement will termindte August 7, 1910 on notice given by the Uuited 


chareed comprises 


Minver Conus 
Manvucn ALLENDYSAI 


Unsitrp Sratrs axp 
rion 3, Tamirr Act, Jury 24, 1897 


Auqust 1, 1906 and erplanatory notes 
exchanged at Madrid December 20, 1906, 


CAL TANHIFY CONCTSSIONS NEIWFEN THE UNITI 
AMERICA AND SPAIN, 


America and 


iN ne of Sy i 
Olaf of Nou 


Minister of State, 
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AUTRICHE, BELGIQUE, BRESIL, 
GRANDE-BRETAGNE 
ET IRLANDE DU NORD, 
BULGARIE, etc. 


Convention de 1936 pour la repression du 
trafic illiciie des drogues nuisibles, et pro- 
tocole de signature. Signées a Geneve, le 
26 juin 1936. 


Testes officsels en frangass a en anglais. Celle convention a Hd enregisirde par 
le Seerdtarial, conjormément a son ariscle 22, le 26 oclobre 1939, dale de 
som enirde en Uigucur. 


AUSTRIA, BELGIUM, BRAZIL, 
GREAT BRITAIN 

AND NORTHERN IRELAND, 
BULGARIA, etc. 


Convention of 1936 for the Supp-ession of the 
MNicit Trafic in Dangerous Drugs, and 
Protocol of Signature. Signed at Geneva, 
June 26th, 1936. 


Oficial texts in French and English. This Convention was registered with 
the Secretariat, in accordance with tls Articls aa, om Uctober 26th, .939, 
the date of sts entry into force. 
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No. 4048. — CONVENTION ? OF 1936 FOR THE SUPPRE SSION OF THI 
ILLICIT TRAFFIC IN DANGEROUS DRUGS. SIGNED AT GENEVA, 


JUNE 261, 1936. 


Tur Frperat Prrsipent or Austria; His Majesty THE KinG OF THE BELGIANS ; Till 
Presipext oF THE Rrreuniic oF THE Ux.trep STATES OF BRAZIL ; His Majesty THE KinG o% 
Groat Peirats, IRELAND AND THE Britisn Dominions REYOND THE Sras, EMPEROR OF TMDIA ; 
}iis Mayrsty tHe KinGc oF THE BULGARIANS ; THE PRESIDENT OF THE NATIONAL Govt 
coroite Repentic oF CHINA ; THE PRESIDENT OF THE Reruntic OF COLOMBIA ; THE Pri sivint 
or inp Rrvenric oF Cura; His Majesty THE KiNG OF DENMARK AND ICELAND; His MAjisty 
min Kino or Eoyrt: tas OFFICIAL ENTRUSTED WITH THE SupreMr Powrr o¢ THE Ri voniir 
or EKcuApoR > THE PRESIDENT OF THE SPANISH REPUBLIC ; THE PResipeNT OF TIT REPULLIC 
or ESTONIA > Tite Prestprnt or tun Frencu Rereunric; His Majesty tuk Kine of ine 
Hlitti tS: THE PRESIDENT OF THE Rerubric oF Honpuras ; Tis Srrenr Eicixnss visi REGENT 

mit Kinapom or thuscary ; His Mayrsty THe Emperor oF JAPAN | THE PaO stpE st OF Thi 
Usp States oF Mexico; His Serene Highness THE Prince OF Monaco; THe Pirsini st 
or tity Repuntic OF PANAMA ; HER MAJESTY THE QUFEN OF THE NETHERLANDS 5 TH Persil 
or wth Rirunuic or PoLtaAND : THE Presipent of THE Portucurse Rerouniic ; bis Maji civ 
tur Kine or ROUMANIA ; THE Swiss FRpeERAL CoUNCIL ; THE PRESIDENT OF THE C21 CiOSLOVAK 
Rreunnic: THE CENTRAL EXECUTIVE COMMITTEE OF THE UNION OF SOVIET SOCIALIST REPUELICS | 
10° Pristpent oF THE REPUBLIC OF URUGUAY ; THE PRESIDENT OF THRE UNITED STATIS OF 
Vi NDZUELA, 

Havine resolved, on the one hand, to strengthen the measures intended to penalise offences 
contrary to the provisions of the International Opium Convention? signed at Lhe fiajue on 


1 Ratifications deposited in Geneva : 


BR 5. > LA oe ein, ea ee ee eee August 4th, 1937. 
CRINK 3) 5 Au a je OA ee ee. wei eR COOD SERE,, ROTI: 
GORING ee SW. es) ae, ae a ea November 27th, 1937. 
GHEROR KOS aoe) eG Pe WS Le eo ee) BORER OTR RE, Foam: 
RGUMANIAS. 60506) pd eS ea ol RISE R988: 
POURELE <5 es ea 41 one de ie) i ee ced ee July 2nd, 1938 
CAMEDA. 4. 0-5 ode » celdiepeteh cel Peace nee ned a September 27th, 193%. 
FRANCE... SLR ee te ear eet . January 16th, 1940. 


The French Government. does not assume any obliga- 
tions as resards its Colonies or Protectorates or the Terri- 
torics placed under its mandate. 


BGVPP oh ood mG he eed ee Sew os eae SRE SOE 1040. 


Accessions : 
GUATEMAEA 5 oS Sow owe. a ee ee em | SE Se, Ege, 


SSE 8s 6 a ese we Re ae ee ee ee | VETER Sth F994: 
TORREY oc a ee ee ww es + ««« July 28th), 19309. 
8 on VIU, pages 187, 236 and following ; Vol. XI, 1, page, 415 ; Vol. XV, page j1t ; Vol XIX, 
283; XXIV, page 1603; Vol. XXAIL, page 245; V XXXV, page 299; Vol. XXXIX, pace lot; 


Vol LIX page 340; Vol. ¢ IV, page 495 ; Vol. CVII, page 461 ; Vol. CXVII, page 48 ; Voi. CRAY BEL, 
page 416; and Vol. CLXXII, page 390, of this Series. 
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January d. 1912, the Geneva Convention! of February 19th, 1925, and the Convention * for 
liutine the Manufacture and regulating the Distnbution of Narcotic Drugs signed at Geneva 
July 13th, 1931, and, on the other hand, to combat by the methods most effective in the 


present circumstances the illicit traffic in the drugs and substances covered by the above 
Conventions, 


lave appointed as their Plenipotentianes : 
Tur FepeRAL PRESIDENT OF AUSTRIA 


M. Emerich Pritct, Permanent Reoresentative to the League of Nations, Envoy 
Extraordinary and Minister Plenipotentiary ; 

Dr. Bruno Scuvutz, former Vice-President of the Vienna Police, Representative of Austria 
on the Advisory Committee on Traffic in Opium and Other Dangerous Drugs. 


His MAJESTY THE KING OF TRE BELGIANS: 
M. Maurice Bourguin, Legal Adviser of the Ministry of Foreign Affairs and External 
Trade, Professor at the University of Geneva. 
fur. Peesipent or THE REPUBLIC OF THE UNITED STATES OF BRAZIL : 
M. Jorge Latoux, Secretary of Legation. 


its Majesty THe Kinc oF Great BRITAIN, IRELAND AND THE Britisit DOMINIONS BEYOND JHE 
Seas, EMPEROR OF INDIA: 


For Great BRITAIN AND NORTHERN IRELAND AND ALL PARTS OF THE BritisH Empire witich 
ARE NOT SEPARATE MEMBERS OF THE LEAGUE OF NATIONS : 


Oscar Vollett Dowson, Esq., C.B.E., Legai Adviser to the Home Office ; 
Major William Hewett Cores, D.S.O., Representative of the United Kingdom on the 
Advisory Committee on Traffic in Opium and Other Dangerous Drugs. 


For tur DoMINION OF CANADA: 


Colonel C. H. L. SHARMAN, C.M.G., ©.B.E., Chief of the Narcotic Division of the 
Department of Pensions and National Health, Representative of Canada on the 
Advisory Committee on Traffic in Opium and Other Dangerous Drugs. 


For INDIA: : 


Gordon Sidey Harpy, Esq., C.1.E., 1.C.S., Vice-Chairman of the Advisory Committce 
on Traffic in Opiurn and Other Dangerous Drug:. 


His Majesty THE KING OF THE BULGARIANS : 


M. Nicolas MomrcuiLorr, Permanent Delegate to the League of Nations, Envoy Extra- 
ordinary and Minister Plenipotentiary to the Swiss Fedcral Council. 


‘Vol. UXXXI, page 317; Vol. LXXXVIII, page 390; Vol. XCIT, page 409 ; Vol. XCVI, paze 
204, Vol. C, page 249; Vol. CIV, page 516; Vol. CVII, page 525 ; Vol. CXI, page gir; Vol CNNII, 
page 290, Vol. CXXII, page 355; Vol. CKXXIV, page 407; Vol. CLVI, page 205; Vol. CLN. page 
344; Vol CLXAVIII, page 233, Vol. CXCIII, page 269 ; and Vol. CXCVII, page 300, of this Series 

* Vol. CXXXIX, page 301 ; Vol. CXLVII, page 361 ; Vol. CLII, page 344 ; Vol. CLVI, page 268 ; 
Vol CLX, page 419; Vol. CLXIV, page 407 ; Voi. CLXVIITI, + 234; Vol. CLXXII, page 420 ; Vol. 


CLAXXT, page 398; Vol. CLXXXV, page qis ; Vol. CLXXXIX, page 483 ; and Vol. CXCVII, page 
340, of this Serics. 
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Tur PRESIDENT OF THE NATIONAL GOVERNMENT OF TI REPUBLIC OF CHINA: 


Dr. Hoo Chi-Tsai, Director of the Permanent fice of the Delegation to the League of 
Nations, Envoy Extraordinary and Minister Plenipotentiary to the Swiys Federal 
Council. 


Tur PRrestpent or The Repvaric oF COLOMBIA : 
M. Rafael Gutzapo, Secretary of the Permanent Delegation to the League of Nations. 


Tie PRESIDENT OF THE REPUBLIC OF CuBA: 


M. Guillermo de BLanck, Permanent Delegate to the League of Nations, Envoy Extra- 
ordinary and Ministey Plenipotentiary to the Swiss Federal Council. 


lits Majesty THr KING OF DENMARK AND ICELAND : 


M. William Bornrrs, Permanent Delegate to the League of Nations, Envoy Extraordinary 
and Minister PJenipotentiary. 


His Majrsty THE Kine oF Eoyrv: 
M. Edgar Gorka, Royal Adviser, ‘' Directeur du contenticux de I'Etat ’, Alexandria. 


Tir OFFICIAL ENTRUSTED WITH TIE SUPREME Power OF THE Repustic oF Ecuvapor: 


M. Alejandro Gastriti Concnta, Secretary of the Permanent Delegation to the League 
of Na‘ ons. Consul-General in Geneva. 


PRESIDENT OF THE SPANISH REPUBLIC : 


M. Julio Casarrs y SAncitez, Head of Section at the Ministry of Forcign Affairs, 
Representative of Spain on the Advisory Committee on Traffic in Opium and Other 
Dangerous Drugs. 


PRESIDENT OF THE REPUBLIC OF ESTONIA: 
M. Johannes Konar, Permanent Delegate a.s. to the League of Nations. 


PrrstpENT oF THE Frencit RepuBLic : 
Mt Vercntrr pe REFryve, Minister Plenipotentiary, ‘ Sous-Directeur des chancellenes 
et du contenticux " at the Ministry of Foreign Affairs ; 
M. Gaston Bourcors, Consul-General of France. 


His Mayusty THe Kine or THe HeLLenes : 


M. Raoul Bintca-Rosettt, Permanent Delegate to the League of Nations, Envoy 
Extraordinary and Minister Plenipotentiary ; 

M. Alexandre CoNTOUMAS, Fir:’ Secretary of the Permanent Delegation to the League 
of Nations. 


VRetDENT OF THE Repuntic of HonpuRAS: 
Dr. Julian Lorez Pixepa, Permanent Delegate to the League of Nations, Chargé d’Afiaires 
in Pans. 
SERENE Hicuesss THE REGENT OF THE KINGDOM OF HUNGARY : 
M. Laszlo of VELIcs, Chief of the Royal Delegation to the League of Nations, Envoy 
Extraordinary and Minister Plenipotentiary to the Swiss Federal Council. 
Majesty THE EMPEROR OF JAPAN : 


M. Massa-aki Horta, Envoy Extraordinary and Minister Plenipotentiary to the Swiss 
Federal Council. 
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fur PRESIDENT OF THE UNITED STATES OF MEXICO: 


_ 


M. Manuel Trio, Secretary of the Permanent Delegation to the League of Nations, First 
Scerctary of the Mexican Foreign Service, Representative of Mexico on the Advisory 
Commitice on Traffic in Opium and Other Dangerous Drugs. 


tis SireENE HIGHNESS THE PRINCE OF Monaco: 
M. Xavier-John Raltsin, Consul-General at Geneva. 


fur, PeestpENT OF THE REPUBLIC OF PANAMA: 
Dr. Ernesto HorrmMann, Permanent Delegate to the League of Nations. 


lyn Majesty Tur QUEEN OF THE NETHERLANDS : 
M. J. H. Detocorce, Adviser of the Netherlands Government on international opium 
questions, Netherlands Representative on the Advisory Committee on Traffic in 
Opium and Other Dangerous Drugs; = 
Jonkheer G. BERLAERTS VAN BLOKLAND, Assistant Editor to the Ministry of Foreign 
Affairs. 
jury PREStpeNT OF THE REPUBLIC OF POLAND : 
Dr. Witold CuopsKo, Former Minister of Public Health, Chairman of the Advisory 
Committee on Traffic in Opium and Other Dangerous Drugs. 
fut Peesipena or THE PortuGucse REPUBLIC ° 
Dr. Augusto DE VASCONCELLOS, Permanent Delegate to the League of Nations, Minister 
Plenipotentiary ; : 
Professor Jos¢ CAEIRO DA MaTTA, Rector of the University of Lisbon. 
His Majesty Tite KinG OF ROUMANITA : 
M. Constantin ANTONIADE, Envoy Extraordinary and Minister Plenipotentiary to the 
League of Nations. 
Tue Swiss FepeERAL COUNCIL : 
M. Camille Gorct, Counsellor of Legation, Chief of the League of Nations Section at the 
Federal Political Department. 
Jue Presipent oF THE CZECHOSLOVAK REPUBLIC : 
Dr. Antonin Kouxat, Adviser at the Ministry of Justice. 


Tur CENTRAL EXECUTIVE COMMITTEE OF THE UNION OF SoviET SOCIALIST REPUBLICS : 
M. Georges LacHKevitcu, Legal Adviser at the People’s Commissariat for Foreign Affairs. 


Tur PRESIDENT OF THE REPUBLIC OF URUGUAY : 


M. Victor Benavipes, Envoy Extraordinary and Minister Plenipotentiary to the Swiss 
Federal Council ; 

Dr. Alfredo pr Castro, Envoy Extraordinary and “ister Plenipotentiary to His Majesty 
the King of the Belgians and to Her Majesty the Queen of the Netherlands, 
Representative of Uruguay on the Advisory Committce on Traffic in Opium and Other 
Dangerous Drugs. 


Tur PRESIDENT OF THE UNITED STATES OF VENEZUELA : 


N. Manuel Arocha, Permanent Delegate to the League of Nations, Envoy Extraordinary 
and Ministcr Plenipotentiary. 
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Who, having produced their full powers, found in good and duc form, have agreed on the 


(allowing provisions . 


Article I. 


1. In the present Convention, “ narcotic drugs” shall be deemed to mean the drugs and 
tances to which the provisions of the Hague Convention of January 23rd, 1912, and the 
va Conventions of February 19th, 1925, and July 13th, 1931, are now or hereafter may be 
ible 

>. For the purp: -¢s of the present Convention, the word “ extraction " connotes an operation 
by a narcotic wug ts separated from the substance or compound vi which it forms part, 
without invelving any actual manufacture or Conversion properly so called. This definition of 
not intended to include the processes whereby raw opiurn 15 obtained 


the word “ extraction " 
the opium poppy, these being covered by the term “ production ”. 


i 


Article 2. 


ach of the High Contracting Parties agrees to make the necessary Icgislative provisions 


j 
for severely punishing, particularly by imprisonment or other penalties o deprivation of liberty, 


the following acts—-namcly 
Fhe (a) The manufacture, conversion, extraction, preparation, possession, offering, 
ofiering for sale, distribution, purchase, sale, delivery on any terms whatsoever, brokayse, 
despatch, despatch in transit, transport, importation and exportation of narcotic drugs, 
contrary to the provisions of the said ConVentions, 
(6) Intentional participatt qin the offences specified in this Article ; 
(c) fonspiracy to commit any of the above-mentioned offences ; 
(d) Attempts, and subject to the conditions prescribed by national law, preparatory 
2 reparakor) 


acts 
Article 3. 

The High Contracting Parties who possess extra-territorial jurisdiction in the territory of 
another High Contracting Patty undertake to enact the necessary legislative provisions for 
punishing such of their nationals as arc guilty within that terntory of any offence specified in 
Article 2 at least as severely as if the offence had been committed in their own territory. 


Article 4. 


° Fach of the acts specified in Article 2 shall, if committed in different countries, be considered 
as a distinct offence. 


Article §. 


Tie High Contracting Parties, whose national law regulates cultivation, gathering and 
production with a view to obtaining narcotic drugs, shall likewise make severely punishable 
contraventions thereof. 


Article 6. 


In countries where the principle of the international recognition of previous convictions is 
recomnised, foreign convictions for the offences referred to in Article 2 shall, subject to the condi 


tions prescribed by the domestic law, be recognised for the purpose of establishing habitual 


criminality. 
Article 7. 


1. In countries where the principle of the extradition of nationals iq not recognised, nationals 
who haw réturned to the territory of their own country, after the pote rg 7 orany of 


fhe offences Yeferred fo in Article 2, shall be prosecut and punished in the same manner as if 


eee as 
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tc ofience had been committed_in the the said_territorycven in a case where the offender has 
vented bis nationality after the commission of the. offence eee tee 


This provision does not apply if, in a similar case, the extradition of a foreigner cannot 
be granted. 


Article 8. 


Foreigners who are in the territory of a High Contracting Part, 1d who have committed 
abroad any of the offences set out in Article 2 shall be prosecuted aru punished as though the 
ence had been committed in that territory if the following conditions are realised—namely, 
that: 
(a) Extradition has been requested and could not be granted for a reason inde- 
pendent of the offence itself ; 
(b) The law of the country of refuge considers prosecution for offences committed 


abroad by foreigners admissible as a gencral rule. 


Artide 9. 


1. The offences set out in Article 2 shall be deemed to be included as extradition crimes in 
apy extradition treaty which has been or may hereafter be concluded between any of the High 
Contracting Parties 

The Migh Contracting Parties who do not make extradition conditional on the existence 


of a treaty or on reciprocity shall as between themselves recognise the offences referred to above 
as extradition crimes. 


3. Extradition shall_be granted in conformity with the law of the country to which appli- 
cation fs’made. 


~_ 


, The High Contracting Party to whom application for extradition is made shall, in all 
caves, have the nght to refuse to effect the arrest or to grant the extradition of a fugitive offender 
(( his competent authoritics consider that the offence of which the fugitive offender is accused or 
convicted is not sufficiently serious. 

Article 10. 


Any narcotic drugs as well as any subst2cces and instruments intended for the commission 
of any of the offences referred to in Article 2 shall be liable to seizure and confiscation. 


Article 11. 


1. Each of the High Contracting Parties shall set up, within the framework of its domestic 
law, a central office for the su yervision and co-ordination of all operations necessary to prevent 
the offences specified in Article 2, and for ensuring that steps are taken to prosecute persons 
guilty of such offences. 

2. This central office : 

(a) Shall be in close contact with other official institutions or bodies dealing with 
narcotic drugs ; 

(b) Shall centralise all information of a nature to facilitate the investigation and 
prevention of the offences specified in Article 2 ; 


(c) Shall be in close contact with and may correspond direct with the central offices 
of other countrics. 


3. Where the Government of a High Contracting Party ig federal in character, or where 
the cxecutive authority of its Government is distributed between central and local Governments, 
the supervision and co-ordination $ cified in paragraph and the execution of the functions 
specified in (a) and (6) of para ae shall be carried out in conformity with the constitutional 
or administrative system thercof. 

4. Where the present Convention has been applied to any territory by virtue of Article 18, 
the requirements of the present Article may be carried out by means of a central office set up in 
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that territory act in conjunction, if necessary, with the central office in the metropolitan 
tary concerned 
The powers and the functions of the central office may be delegated to the special 
ration referred to in Article 1§ of the Convention for limiting the Manufacture and 
latins the Distribution of Narcotic Drugs of 1931. 


Arlicle 12. 


1. The central office shall co-operate with the central offices of foreign countries to the 
catest- extent passible, in order to facilitate the prevention and punishment of the offences 
edin Article 2 


Phe ofvee shall, so far as it thinks expedient, communicate to the central office of any 


' 


ntry winch may be concerned : 


(a) Particulars which would make it possible to carry out any investigations of 
operations TF lating to any transactions in progress OF proposed ; 

(6) Any particulars which it has been able to secure regarding the identity and the 
discription of traffickers with a view to supervising their movements ; 

(c) Discoveries of secret factories of narcotic drugs. 


Article 13. 


+ The transmission of letters of request relating to the offences referred to in Article 2 shall 
be effected 


(a) Preferably by direct communication between the competent authorities of 
cach country or through the central offices, or 

(b) Ly direct correspondence between the Ministers of Justice of the two countries 
or by direct communication from another competent authority of the country making 
the request to the Minister of Justice of the country to which the request 1s made, or 

(c) Through the diplomatic or consular representative of the country making the 
request in the country to which the request is made. For this purpose, the letters of request 


shall be sent by such representative to the authority designated by the country tow ich 
the request is made, 


° 


Fach High Contracting Party may, by communication to the other High Contracting 


Parties, express its desire that letters of request to be executed within its territory should be sent 
to it through the diplomatic channel. 


3. Incase (c) of paragraph 1, a copy of the letter of request shall at the same time be sent 
hy the diplomatic or consular representative of the country making the request to the Minister 
for Foren Affairs of the country to which application is made 


4. Unless otherwise agreed, the letter of request shall be drawn up in the language of the 
authority to which request 1s made or in a language agreed upon oy the two countries concerned. 


5. Each High Contracting Party shall notify to each of the other High Contracting Parties 
the method, or methods, of transmission mentioned above which it will recognise for the letters 
of request of the latter High Contracting Party. 


6. Until such notification is made by a High Contracting Party, its existing procedure in 
regard to letters of request shall remain in force. 


>. The execution of letters of request shall not be subject to payment of taxes or expenses 
otier than the expenses of experts. 


&. Nothing in the present Article shall _be construed as an undertaking on the part of the 
High Cofitracting Partics to adopt in criminal matters any form or methods of proof contrary to 
Cir laws of to execute Jetters of request otherwise than withia the limits of their ‘aws. 


a as 
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Article 14. 

The participation of a High Contracting Party in the present Convention shall not be 


interpreted as_aftecting that, Party's attitude on the general question of cominal jurisdict) Tiction_as 


wrquestion af international law. 
Article 15. 
The present Convention does not affect the principle that the offences referred to in Articles 


» and § shallin tach country be defined, srosecuted and punished in conformity with the general 
fil ot its domestic a ee 
eS a itu eis Article 16. 

Ihe High Contracting Parties shall communicate to one another through the Secretary- 
Genetal of the League of Nations the laws and regulations promulgated in order to give cliect 
to the present Convention, and also an annual report on the working of the Convention in their 
termtorics 


Article 17. 


If there should arise between the High Contracting Parties a dispute of any kind relating to 
the interpretation or application of the present Convention, and if such dispute cannot be 
ticfactorily settled by diplomacy, it shall be settled in accordance with any applicable agreements 
in force between the Parties providing for the settlement of international disputes 
Try case there is no such agreement in force between the Parties, the dispute shall be referred 
to arbitration or judicial settlement. In the absence of agreement on the choice of another tribunsl, 
the dispute shall, at the request of any one of the Parties, be referred to the Permanent Court ol 
International justice, if all the Parties to the dispute are Partics to the Protocol! of December 16th, 
1y20, relating te the Statute of that Court, and, if an of the Partics to the dispute is not a Party 
to the Protocol of December 16th, 1920, to an avoiseal trivenal conatituted in accordance with the 
Hague Convention of October 18th, 1907, for the Pacific Settlement of international Disputes. 


Article 18. 


1. Any High Contracting Party may, at the time of signature, ratification or accession, 
declare that, in accepting the present Convention, he docs not assume any obligation in respect ot 
all or any of his colonies, protectorates, overseas territories or territories under suzcrainty or 
niandate, and the present Convention shall not apply to any territories named in such declaration. 


2. Any High Contracting Party may give notice to the Secretary-General of the League of 
Nations at any time subsequently that he declares that the Convention shail apply to all or any 
of his territories which have been made the subject of a declaration under the preceding parasrapn. 


and the Convention shall apply to all the territorics named in such notice ninety days after its 
receipt by the Seeretary-General of the League of Nations. 


3. Any High Contracting Party may, at any time after the expiration of the period of five 


vears mentioned in Article 21, declare that he desires that the present Convention shall cease to 
apply to all or any of his colonies, protectorates and overseas territories or territories under 


aE 


' Vol. VI, page 379; Vol. XI, page 405 ; Vol. XV, page 305 ; Vol. XXIV, page 153; Vol. NXVIT, 
pace 417; Vol. XXNXIX, pace 165 ; Vol. XLV, page 96 | Vol. L page 159; Vol. LIV, page 387 ; Vol. 
LNIN, page 70, Vol. LXXIL, page 432 | Vol. LXXVIII, page 435; Vol. LXXXVIII, page 272; Vol. 
XCIL, page 362 ; Vol. XCVI, page 180 ; Vol. C, page 153 ; Vol. rata page 492; Vol. CVII, page 441 | 
Vol CNL, page 402; Vol. CXVIT, page 46 | Vol. CXXVI, page 430; Vol. CXXX, page 440: Vol. 
CXNXIV, pace 392 , Vol. CXLVII, page 318 ; Vol. penne? ie 282 ; Vol. CLVI, page 176 ; Vol. CLN, 
page 325 , Vol. CLXIV, page 352; Vol. CLXVITI, page 228 ; Vol. CLXXII, page 388 ; Vol. CLAXVII, 
pace 382; Vol. CLAXXI, page 346 ; Vol. CLXXXV, page 370; Vol. CUXKRIX, page 452; Vol. 
CNCVIL, page 402; and Vol. CXCVII, page 283 of this Series. 
* Aritish and Foreign State Papers. Vol. 100, page 298. 
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ate er mandate. and the Convention shall cease to apply to the terntories named in such 
dclaation one year after its receipt by the Secretary-General of the League of Nations. 


1. The Secretary-Genetal shall communicate to all the Members of the League and to thie 
nonmember States mentioned in Article 19 all declarations and notices received in virtuc of this 


Article 1Q. 


The yresent Convention, of which the French and English texts shall both be es ually 
tatiwe. shall bear this day's date, and shall, until Dece.aber 31st, 1930 be open for signature 
(ofany Member of the League of Nations, or of any non-me miber State which recessed an 


citation te the Conference which drew up the present Convention, or to which the Council of 
he League of Nations shall have communicated a copy of the Convention for this purpose 


Arlicle 20 


Phe present Convention shall be ratified. The instruments of ratification shall be transmitted 
to the Secretary General of the League of Nations, who shall notify their receipt to all Members 
of the League and to the non-member States ref tred to in the preceding Article 


Article 21. 


of Member of the League of Nations or any non-member State mentions din Articie 19 
ihe instruments of accession shall be transmitted to the Seeretary-General of the League 
of Nations, who shall notify their receipt to all the Members of the League and to the non-meniber 


States mentioned in that Article 


Article 22 
The present Convention shall come into force nincty days after the Secretary-General of thy 
Teague of Nations has received the ratifications or accessions of ten Members of the League of 


Nations or non-member States. It shall be registered on that date by the Seeretary-General ot 
the League of Nations 


Arliucle 23. 


Ratifications or accessions received after the deposit of the tenth ratification or accession 
shall take effect as from the expiration of a cine of ninety days from the date of their receipt 
by the Secretary-General of the League of Nations 


Arlicle 24. 

1. After the expiration of five years from the date of the coming into force of the present 
Convention. it may be denounced by an instrument in writing, deposited with the Secretar 
General of the League of Nations. The denunciation shall take effect one year alter the Gate of its 
receipt by the Secretary-General of the League of Nations and shall operate only as regards the 
Member of the League or non-member State on whose behalf it has been deposited. 

2. The Secretary-General shall notify all the Members of the League and the non-member 
States mentioned in Article 19 of any denunciations received. 

3. If, as a result of simultancous or successive denunciations, the number of Members of 
« Leacue and non-member States bound by the present Convention is reduced to less than 
ten. the Convention shall cease to be in force as from the date on which the last of such denun- 
ciations shall take effect in accordance with the provisions of this Article. 


Article 25. 


A request for the revision of the present Convention may at any time be made by any Member 
of the League of Nations or non-member State bound by this Convention by means of a notice 
addressed to the Secretary-General of the League of Nations. Such notice shall be communicated 
by the Seeretary-General to the other Members of the League of Nations or non-member States 
hound by this Convention, and, if endorsed by not less than one-third of thei, the Pigh Contracting 
Parties agree to mect for the purpose of revising the Convention. 
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En foi de quoi, les plénipotentiaires sus- 
mentionnés ont signé Ja présente convention, 


Fait A Genéve, le vingt-six juin mil neuf cent 
trente-six, en un seul exemplaire, qui sera 
déposé dans les archives du Secrétariat de la 
Soci(té des Nations et dont les copies certifiées 
conformes scront remises 4 tous les Membres 
de la Société des Nations et aux Etats non 
membres mentionnés a l'article 19. 


Aulriche : 


E. Prrvcr 
Dt Bruno ScHULTz 


Belgique : 


En acceptant la présente convention, la Belgique n'entend assumer aucune 
obligation en ce qui concerne le Congo belge et les territouwes du Ruanda-Urundi 
au sujet desquels elle exerce un mandat au nom de la Société des Nations’. 


Maurice BoUuRQUIN 


Etats-Unis du Brésil: 


Jorge Latour 
ad referendum 


Grande-Bretagne et Irlande du Nord: 


ainsi que toutes parties de }'Empire 
britannique non membres séparés 
de la Société des Nations 


Oscar F. Dowson 
W®. H. Cores 


Canada: Canada: 
C. H. L. SHARMAN 
Inde: India: 
G. Harpy 
Bulgarie : Bulgaria : 
N. MOMTCHILOFF 
Chine: China: 
Hoo Chi-Tsai. 
Colombie : Colombia : 
ad referendum 
Rafacl Guizabo 
Cuba: Cuba: 
G. de BLancKx 
Danemark : Denmark : 


William BorverGc 


3 Translation by the Secretarsat of the League of Nations : 


“In accepting the present Convention, Belgium does not assume any obligation as regards the 
Belyian Congo and the Territories of Kuanda-Urundi in respect of which a mandate is being exercised 


by ber on behalf of the League of Nations, ” 


Société des Nations —- Recueil des Traités. 
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In faith whereof the above-mentioned Pleni- 
potentiaries have signed the present Conven- 
tion. 

Done et Geneva, the twenty-sixth day of 
June, one thousand nine hundied and thirty- 
six, in a single copy, which shall remain depo- 
sited in the archives oi the Secretariat of the 
League of Nations and certified true copies 
of which shall be delivered to all the Members 
of the League and to the non-member States 
referred to in Article 19. 


Austria: 


Belgium : 


United States of Brazil : 


Great Britain and Northern Ireland : 


and all parts of the British Empire 
which are not separate Members of 
the League of Nations 


Ne 4f48 
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Lquateur > 
Ispagne: 
Estonse : 


France: 


Gréce: 


Honduras: 


Hongrse: 


Japon ; 
Mexigue : 
Mona 
l’anama : 


Pays-Bas : 


Pologne : 


Portugal : 


Koumanse : 
Sussse : 


T% hécoslovaguie . 


Union des Républigques 
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Edgar Gorra 

Alex Gaste.is 

Julio Casares 
J. Kopar 


P. pe REFFYE 
G. Bourcois 


Raoul Bipica-Rosetti 
A. CONTOUMAS 


J. L6rez Pineva. 


Sous réserve de ratification 
VELICS 


Massa-aki Ilorta 
Manucl TELLo. 


Xavier Raisin. 


ad referendum: D* Ernesto HoprMANn. 


DELGORGE 
G. BEELAERTS VAN BLOKLAND 


CropiKxo 


Augusto DE VASCONCELLOS 
José Cazino DA MaTTA 


C. ANTONIADE 
C. Gorct 


D® Antonin KouKaL 


Sourdisgues socsalsstes : 


Uruguay Z 


Veneauela : 


G. LacHKevitcn 


V. PENAVIDES 
Alfredo pe Castro 


ad referendum: AROCHA 


Egypt. 


Ecuador: 
Spe _P 
Estonia : 


France : 


Greece : 


Honduras : 


Hungary : 


4 ° 
Japan ; 
Mexico: 

Monaco: 


Panama : 


The Netherlands : 


Poland : 


Portugal : 


Roumania : 
Switzerland : 


Crechoslovakia : 


Union of Soviet 
Socialist Republics : 


Uruguay : 


Venezuela : 
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PROTOCOL OF SIGNATURE.' 


When signing the Convention of 1936 for the Suppression of the Illicit Traffic ir. Dangerous 
Diucs dated this day, the undersigned Plenipotentiarics, in the name of their Governments, 
lare to have agreed 


1. To China making acceptance of the Convention subject to the following 
reservation as to Article g 


‘So long as the consular jurisdiction still enjoyed by the nationals of certain 
Powers in China is not abolished, the Chinese Government is unable to assume 
the obligations resulting from Article 9, involving a general undertaking by the 
Contracting Parties to grant the extiadition of forcigners guilty of the otiences 
referred to in that Article. ” 


2. That the Netherlands make their acceptance of the Convention subject to 
the reservation that, according to the basic principles of penal law in the Netherlands, 
they are able to comply with sub-paragraph (¢) of Article 2 only in circumstances 
where there is a commencement of execution. 


3. That India makes its acceptance of the Convention subject to the reservation 
that the said Convention docs not apply to the Indian States or to the Shan States 
(which are part of British India). 


' Ratifications deposited in Geneva : 
/ 


SE, ee ak al ae cake a ee August 4th, 1937 
ee ee a ee ot ee ee ae ae a ae ee ee er eee October arst, 1937 
cha begs I ee ae ee ee ee ee ee November 27th, 1947. 
SOU Sgt 0) ie ecto dy a) a) ey we ee a a eee February 16th, 1938 
PORAIION, aia: fe a eta) oa ae ew ee oe e ee June 28th, 1938 
NON | Sigs ae ae A hl, We ae a ei July and, 1938 
a ear er Oar ae oe ee ee ror September 27th, 1938. 


FOANEE 2 teow senate es eee ee §©6eweey 66th, t000 
The brench Government does not assume any obli- 

gations as regards its Colonies or Protectorates or the 

Territories placed under its mandate. 


BOVPE . wc cece eres eee escecccce +o | 6amuary seth, tesa 
Accessions : 


se ipticens, Lk ee eee OE ee ee ee August 2nd, 1938. 
peg ae Oe OO re ae ree ay Bae November 30th, 1938. 
POMONE A 66 ee 4.406053 See A he eee July 28th, 1939. 
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En foi de quoi les soussignés ont apposé In faith whereof the undersigned hh 
leur signature au bas du présent protocole affixed their signatures to the presen: 1 
Fait A Genéve le vingt-six juin mil neuf cent Done at Geneva, the twenty-sixth cay 
e trente-six, en oun seul exemplaire, qui sera June, one thousand nine hundred and thirty 
déeposé dans les arcluves du Seerdturiat de lain a single copy, which shall remain deposit 
Socidté des Nations et dont les copies certifices in the archives of the Secretariat of the | 
conformes seront remises A tous les Membres of Nations and certitied true copies of 
: la Sockté des Nations et aux Etats non shall be delivered to all the Members of the 
r.ombres mentasnnés A l'article 19 de la League of Nations and to the non-member 
convention States referred to in Article 19 of the Convention 
Autriche Austria 
E, PFruGc. 
D' Bruno ScuuLtz 
Belgique : Belgium 
Maurice Bourguin 
Etats-Unis du Brésil United States of Brazil 
Jorge Latour 
ad referendum 
Grande-Bratagne et Irlande du Nord: Great Britain and Northern lreland 
ains! que toutes parties de I'Empire and all parts of the Puitish lemurs 
britannique non membres sépares which are not separate Members ol 
de la Socidté des Nations the League cf Nations 
Oscar I. Dowson 
W". H. CoLes 
Canada : Canada . 
C. if. L. SHAMAN 
Jnde: Jndia 
G. Harpy 
wulgarie : Bh ria: 
. 
N. MOMTCHILOFF 
Chine: China 
Hoo Chi-Tsai. 
Colombie : Columbia : 
ed referendum 
Rafael Guizavo 
Cuba: Cuba: 
G. de BLANCK 
Danemark : Denmark . 
Wiliam Borwerc. 
Egypte: Egypt: ‘ 
Edgar Gorka 
Equateur ; Ecuader: 
Alex GasTeLo | 
aie li spagne : Spain: 
Julio Casares 
Nw gy8 : 
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Estonia : 
J. Kopar 
France: 
P. pe Reeve 
G. Rourcois 
Greece: 
Raoul Binica-RosetTT 
A. CONTOUMAS 
londuras Honduras : 
J. Lorez Pinepa 
Hungary: 
Sous réserve de ratification 
VELICS 
Japon Japan: 
Massa-a2ki HOTTA 
Menique Mexico : 
Manuc! TrLio 
Afenaco 


fonace: 
Xavier RAISIN 


T’anama ’anama : 
ad referendum: 1)f Ernesto HorrmaNnn 


Pays-Las : The Netherlands : 
DFLGORGE 


G. BreeLArRtTs VAN BLOKLAND 


Pologne : Poland : 
Cnopiko 


Portugal : Portugal : 
Augusto p¥ VASCONCELLOS 


José Caeiro DA MATTA 


Roumante : Roumania : 


C. ANTONIADE 


Suisse : Switzerland : 


C. Gorct 


Tchécoslovaquse : Caechoslovakia : 
Dt Antonin KouKaL 


Union des Républiques Union of Soviet 
sovidligues sc alsstes : Socialist Republics : 
G. LACHKEVITCH 


Uruguay : Uruguay : 


V. BENAVIDES 
Alfredo pz CasTRO 
Veneasucla : 


Venezuela : 
ad referendum : AROCHA 
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QEPARTMENT OF STATE 
DIVISION OF LANGUAGE SERVICES 


(TRANS. ATION) 


LSNO. 39357 = A 
T-125/R-XX 
Spanieh 


MINISTRY OF FOREIGN AVFALRS 
No. 638 
Ref, 23-Ext-73 


NOTE VERbALE 


a a 


The Ministry of Foreign Affairs presents ita compliments to the 
Enbassy of the United S-ates of America at Madrid and, with reference 
to the Enbassy's nota No. 193 of March 26, 1973, has the uonor to 
{nform it that the Provincial Court of Barcelona, by a decision dated 
November 13, 1973, of which a photocopy is enclosed, agreed to great 
the extradition of Antonio Flores, a United & ates citizen, requested 
by the United States authorities; hewever, the surrender of the afore- 
esid pereon nust be postponed until the actions pending against hin 
in Spain have Yeen fully resolved. 

The Ministry of Foreign Affairs requests the Embassy to acknowl- 
edge receipt of this note verbale. 


EE 


[Complinentary close] 


Madrid, Deceuber 22, 1973 


{iInitialed) 


United States Embassy, 


Madrid 
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DEPARTMENT OF STATE 
DIVISION OF LANGUAGE SERVICES 


(TRANSLATION) 
LS NO. 39357 - B 


Limited Proceedinga No. 53 of 1973 
Barcelona Court No. 6 
Extradition 


1, José Joaquin Sendra Espla, Clerk of the Fourth Section, 
Provincial Court of Barcelona, hereby certify: 

That in the record of the extradition proceedings, &@ continuation 
of the course of the extradition of Unitec States citizen Antonio 
Flores, requested by the Embasey of the United States ox Anerica at 
Madrid, corresponding to Limited .xoceedings No. 53 of 1973 of Examin-~ 
ing Court No. 6, Barcelona, the following decision was handed down: 

Decision. Judge Toufs Gonzhlez Romén Fernfnder, Presiding. 
Judges: Eloy Mendatia Dom{nguez and Carlos Jou Juanola. Barcelona, 


Novenber 13, 1973. 


WHEREAS : 


This extradition proceedi g concerning United States citizen Antonio 


Flores, requested hy the United States Embassy at Madrid, was brought as 
the result of a resolution approved in the Council of Minieters on 

July 5, 1973. A warcant of arrest for Antonio Flores had been issued 

by the United States Distr*ct Court for the Southern District of New York 
on January 8, 1973, for the crine of conspiracy to transport and sell 
nercotic drugs in the United States, cow {tted between January 1, 1968 
and April 30, 1971, end another warrent of arrest, dated April 5, 1973, 


ngd been issued by the Grand Jury of the United States District Court 


iy 
ae ee 


for the Eastern District of New York, for the crime of conspiracy to 


receive, conceal, buy, sell, and fecilitate the transport and conceal- 
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2 
ment of heroin and cocaine, narcotic drugs, after they had been brought 
illegally to and imported into the United States, which crime was com- 
mitted between January 1 and August 31, 1968, approximately; 

Antonio Flores, the fugitive, was arrested on March 23, 1973, and 
placed in the Barcelona Men's Prison. He stated before the Examining 
Court that he intended to oppose extradition because the charges brought 
against him by the New York courts were false; 

Antonio Flores, the fugitive, also known as Antonio-Javier Flores 
Serrano, uses the nane of Luis Serrano Flores as well; 

In conformity with the provisions of Article 17(2) of the Extra- 
dition Law of December 26, 1958, Examining Court No. 6 of Barcelona 
referred the case to this court, where it has been handled in accordance 
with the aforesaid law; fhe hearing was set for November 9, 1973, in the 
presence of the Governuent Attorney, the defendant, the defense counsel, 
end the prosecutor. Amtonio Flores, the fugitive, stated chat he had 
nothing to say; the Government Attorney spoke end requested that the 
extradition sought by the United States court be granted, but only after 
the person concerned shall have served any sentesce imposed on him for 
crimes committed in Spain. The defense counsel also acdressed the court 
and requested that the extradition not be granted; 

‘here ie no doubt about the precedence of the sources of law that 
govern extradition matters, as the defendant himself recognizes in his 
brief filed on July 16 for appeal of amendment of the decision of the 


judge who ordered his detention. Those sources are the international 


treaties which govern the conditions that must exist with respect to the 


proceeding if they contain regulations regarding it, and only when there 


ee Oe he ~~ ey 
. * 
ry . 
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are no such regulations or when there is some omission in them will the 
Spanish Law of December 26, 1958, be applied, as Article 1 of that Law 
provides; therefore, as will be examined later, the reasons stated in 
opposition may be rejected; 

The principal objection stated is based on the fact that the charges 
against the person sought are related to the period betwean January 1968 
and April 30, 1971. The defense argument concludes with the statement 
thet at that time neither the [Extradition] Treaty of 1904 nor the Treaty 
of 1970, now in force, was applicable. With respect to the Extradition 
Treaty of May 29, 1970, between Spain and the United States of America, 
ia force since June 16, 197 that statement is correct, and therefore 
the objection based on the lack of retroective effects of the said Treaty 
is pertinent and admissible; however, with respec:t to the Treaty of 
June 15, 1904, ratified by Spain April 6, 1908, the argument is not 
admissible because, although the objection is correct in that the said 
Treaty does not include the offens2zs referred to as drug traffic, it is 
admissible cnly in part or with time limitations, inasmuch ag the Co.i- 
vention for the Suppression of Illicit Traffic in Dangerous Drugs, signed 
at Geneva on July 26, 1936 and ratified by the United States in 1947, is 
not, a9 alleged, a mere statement of principles or assumption of coamit- 
ments or obligations without any effect whatsoever unless developed and 
specifically included in the domestic law of the signatory; instead, that 
multilateral Convention, obviously directed st international control of 
the drug traffic,acquired full force in our country upon ratification by 


Spain on September 16, 1970, and although it recommends or requires that 


certain aspects be formulated « posteriori by domestic law, there is no 
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_doubt that, from the time of ite entry into force, on September 3,,1970. 
it had the force of lew and its application was an inescapable obligation 
of the courts. It therefore fcllows that the aforesaid Treaty of 1904 was 
supplemented by the provisions of Articles 2 and 9 of that Convention; 
Article. 9 states that "the offenses set out in Article 2 shall be deemed 
to be iucluded aa extradition crimes in auy extradition treaty which has 
been or may hereafter be concludad between any of the High Contracting 
Parties" and Article 2 includes conspiracy to commit any of the offenses 
specified in paragraph (a) thereof related to the manufacture of or trafe- 
fic iu narcotic drugs; therefore, these provisions mst be applied in the 
assumption that the Treaty of 1904 is here concerned; 

If it ie concluded from the foregoing that the Treaty of 1904 is 
applicable, it is also concluded that some limitations mst be clearly 
stated, owing to the charge that the fugitive conepired with other persons 
to receive, conceal, buy, sell, or facilitate the transport to the Unkted 
States of an undetermined quantity of heroin or other drugs during the 
approximate period of Jenuary 1968 to April 30, 1971, as evidenced by 
soygest acts covumited by Antonio Plores himself or his co-conspirators; 
and/is concluded from the foregoing that the request for extrajition must 
be totally rejected with respect to the charges brought against him bee 


fore the United States District Cou." ‘.« the Eastern District [of New 


Yor] because they only include acts cm rted between January and August 


1968, that te, outside the effectiveness of .) 3 Tieaty of 1904 taken in 
conjunction with the aforesai “orvention; end with respect to the charges 
brought against him before the Court of the Southern District of New York, 


the extradition must be granted, but expressly limited to activities from 
Septe.ber 3, 1970 to April 30, 1971, a1) previous activities being excluded; 
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‘The other arguments presented in support of the objection refer to $ 
the alleged noncompliance with the rules governing the detention of the 


person sought, whether those of the Treaty of 1904 are understood to be 


applicable or those of the Spanish law of December 26, 1958. With 

respect to this, it must be stated that the admissibility or inadmissi- 
Pa bility of extradition ts not affe ted by the provisions of either agree- a 
ment because extradition does uot depend on whether or not the subject - 
ie detained, Moreover, Article 12 of the Treaty of 1904 wae sot violated 


because ‘t authorizes detention for a period not exceeding two months so 


that the requesting government usy iay before the judge legal evidence of . 
the guilt of the accused, snd that period aay be extended during «<rminae 
tion of the charges preferred. However, if it is observed that sia 
restrictions are directed to thd requestin; Governuent in order to urge 
it to present ite claim in the proper form within @ specific period, th 
the provision that if it does not do so, the person under arrest must be 
released, and that the mandete of Article 12 is directed to the juuge or 
ve ‘ magistrate, it will be concluded that the argumente in support of the 
objection are not valid, especially in view of the Sact that the United 
States Government complied with the twoemorth period by submitting to the 
Spanish Government, through the proper channels, the request and its sup- 


wv porting documents on April 30, 1973, while the arrest took place on 


teen violated because, apart from the objections that might be nade in 
general to any prolonged detention, cur systsa consists of two phases: 


| 

March 23, 1973. Meither has Article 12 of the Spanish lew, if epplicseble, 
| 

the administrative, which ie governed by Articles i0 to 15 of that law, | 
| 


and the judicial, covered by Articies 16 to 20 thereof. In the ficst phase 
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there may be norwal detention, that is, after the Government has agreed 
that the procedure ia justified (Aiticle 12(3)), as well as the prior 
or urgent detention referred to in Articles13 and 14, that is, arrest 
by government officials, in order to prevent the fiight of the alleged 
criminal, made on the basis of a direct request through diplomatic 
channels, as in this case, or through administrative channels. In these 
latter situations, the change of the norwal order, by providing for the 
@rrest first, followed by the receipt of the request and the Government's 
decision, say result in the lapse of the period indicated in Article 13 
of the law, but without affecting the admissibility or inadmissibility of 
the extradition which, as has been stated, does not depend on whether the 


subject 1s detained or not; the failure of the foreign government to comply 


with that period would only cause the person sought to be released; this 


ig implied by the ‘t paregraph of Article 14, whose mandate, it may be 
observed, is directed to the administrative authorities, who can, moreover, 
Sleo request justifications or clarifications, pursuant to Article 12, be- 
fore granting a continuation of the proceeding and turning the arrested 
person end the certification over to the judicial authority within the 24 
hours ordered by Article 15 of the said lav, thus beginning the second and 
last of the two phases; 

Neither can the objection be sustained regarding the prior formal 
promise of the requesting Government because, pursuant to Article 1(1) 
of the aforesaid Spanish law, creaty provisions ere to be given priority 
application and euch a condition is already imposed on the United States 
Government by Article 4 of the applicable Treaty of June 5, 1904, unless 


the accused gives his express and voluntary consent; 


‘ae~we we 


Ses i ne ie 
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Inasmuch as it appears in the record of this case that the fugitive 
ia the defendant in two proceedings for crimes in Spanish territory, one, 
Summary Proceeding No. 25 of 1973 before Examining Court No. 9 of 
Rurcelona, and the other, a drug possession case before the Examining 
Court of Logrotio, therefore, in addition to the limitations mentioned, 

{t 4s proper to delay surrender of the person sought until he has dis- 

charged his liabilities im Spain, pursuant to Article 8 of the Spanish 

Law of 1958, he, Antonio Flores, in the meantime remaining in prison at 
the disposition of thie Court. 

THEREFORE: In view of the articles and provisions cited and others 
which are applicable, the Court hereby ru s 

l. The extradition of Antonic Flores, also known aw Antonio-Javier 
Flores Serraio, wio uses the name of Luis Serrano Flores as well, a United 
States citizen born in Caguas, Puerto Rico, in 1937, is admissible, and 
his extradition is granted, at the request of the United States of America, 


limited solely and exclusively to the alleged crime of conspiracy to vio- 


ee ee et ere ey eee 


late Sections 173 anc 174 of Title 21 of the United States Code, of which 


eriue is accused before *he Court of the Southern District of New York, 
and further expressly limited with respect to time to the acts coamitted 
between September 3, 1970 and April 30, 1971, excluding any previous or 
subsequent acts. The person named should be delivered up to the requesting 
country and remain eubject to the competent court, and) te understood thst 
the extradition is contingent upon the formal promise of the United States 


Government that the aforesaid person will not e prosecuted for previous 


offenses or offenses foreign to this extradition request unless he expresely 


—s 


mer a ee re ee a ee 


consents to such prosecution, The valuables, articles, and money taken from 
the fugitive shall also be surrendered to the requesting State. 
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2. The aforesaid surrender of the fugitive shall be delayed until 
any liabilicies erising from the summary proceedings in process against 
him in Examining Court No. 9 of Barcelona and the Examining Court of 
Logrotio have been discharged in full, to whieh end this Court shall be 
duly informed of the results of those proceedings and in the meantios, 
the person sought shall remain in dete.cion at the disposition of this 
Court. An order shall be issued to that effect to the Barcelona Men's 
Prison and ordering further that this Court be informed of the date on 


which the aforesaid liabilities are discharged in full so that tha appro- 


peiate order may then be issued for the aforesaid surrender of the person 


sought. The money (in dollars) taken from the accused shall be deposited 
in the Bank of Spain at the disposition of this Court, after a list is 
made identifying the bills, and the articles and docuncnts eghall remsin 
in the custody of the Clerk until the seid surrender takes place. 

3. The requested extradition of the aforesaid Antonio Flores is 
denied with respect to the claim of Court of the Eastern District of 
New York and the charges brought agsinst hia befose that Court. 

A certified copy of this decision shall be transmitted to the 
Ministries of the Interior and Justice. 

The above decision was handed down end signed by the judges of the 
Court, whose signatures I hereby certify. 

Signed and sealed: Tomise G. Roméin, Eloy Mondatia. Carlos Jou. Sendra. 

fr. compliance with the above order, I hereby issue and sign this decument 
at Barcelons, December 7, 1973. 


{e) Sendra 
Approved: 
(Signature) 
Presiding Judge 
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No. 136. Verbal note* - The Embassy of the United States of 
America greets attentively the Ministry of Exterior Affairs 

and has the Honor of referring to the #55 Verbal Note of 

that Department, Ref. 23-Ext-73, dated February 8, 1974, 

in relation to the extradition of the North America citizen, 
Antonio Flores. Upon receipt of the aforementioned Verbal 

Note from the Ministry, the Embassy, made telegraphic contact with 
the Department of Justice of the United States of America, by 

way of the State Department in Washington, D.C., to be aesured of 
the formal promise that the Ministry solicited in petition 

from the Ministry of Justice. The response that just irrived 

at the Embassy offers the specific assurance on the part of the 
Department of Justice That Antcaio Flores will not be prosecuted 


in the United States of America for prior infractions or 
infractions different than those which are concretely referred 


to by the decision portion of the dictated decree vy the 
Provincial Court of Barcelona dated Novemver 13, 1973. 

The Embassy of the United States takes this opportunity 
to again reaffirm its well considered assurances to the 
Ministry of Exterior Affairs - Madrid, February 13, 1974." 


(emphasis added) 


® Translated by Norma Seltzer, Spanish Interpreter for 


United States District court and State Supreme Court. 


UNITED STATES DISTAICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA 


-~against- NOTICE OF MOTION 


‘esa FLORES, : Indet. No. 73 Cr. 19 


Defendant. : “2 


PLEASE TAKE NOTICE that upon the annexed statement of 


thereto, the undersigned will move this Court, on a date to be 


fixed by the Court, at the United States Court House, Foley Square 


om J. DILLER, dated February 26, 1976, and the annexed papers | 


New York, for an order precluding the United States from introducing 
certain evidence against the above-named defendant in the prose- 


cution of the above indictment, and for such other and further 


| 
i 
4 


relief as to the Court may seem just and proper. 


New York, New York 
February 26, 1976 


- Yours, etc., 


DILLER, SCHMUKLER & ASNESS 
HOWARD J. DILLER 

Attorney for Defendant 

345 Park Avenue 

New York, New York 10022 
(212) 371 1400 


‘ 


United States Attorney 

Southern District of New York 
1 St. Andrew's Plaza 
New York, N.Y. 10007 


. 


Hon. Dudley B. Ponsal, 
U.S. District Judge 


RABLE DUDLEY FP. 5 
Iinited States District 
Southern District of 


defendant, Antonio Flores through 
145 Park Avenue, New York, New YOrk, 
Honorable Court for a pre-trial ruling concerning 
*he introduction of certain evidence at the tine of trial 
Antonio Flores. 


Background to Extradition of Antonio Flores 
from Spain to the United States 


January 8, 1973 a warrant of arrest was issued in 
ited States District Court for the Southern District 
rk against Antonic Flores for the crime of conspiracy t< 
transport and sell narcotic drugs in violation of sections 
173 and 174 of Title 21 United States Code during the period 
between Janvary 1968 and April 30, 1971. 
On March 23, 1973 Flores was arrested 45 4 fugitive and 


incarcerated in Barce ona's Men's Prison and has not been at 


liberty since then. Subsequently, the United States sought 


| 
Flores' extradition and a hearing was finally had at Rarcelon@4, 


Spain, on November 13, 1973 where all parties were duly rep- 


resented. 


The Government attorney requested the Spanish Court to 


grant the extradition of Flores to the United States efter he 
shall have served any sentence imposed for violation of Spain's 
passport laws and its law relating to the illegal possession of 
marihuana. 

Flores had opposed extradition on the grounds that neither 
the Extradition Treaty of 1904 ror the Extradition Treaty of 
May 29, 1970, which was entered into force June 16, 1971 (22 UST 
737;TIAS 7136) was applicable to the period of the alleged con- 
Spiracy covered in the indictment, namely, Jenuary 1, 1968 to 
April 30, 1971. 

Pursuant to the hearing thus held, a decision was rendered 


by Exenining Court No. 6 at Barcelona, Spain, by Presiding Judge 


Tomas Gonzales Ramon Fernandez on November 13, 1973. The Court 
ruled with respect to Flores' contentions as follows: 

(1) The Treaty of May 29, 1970, effective 16, 
1971, could not be made applicable to the defendant sir its 
effective date is subsequent to the time period set forth in the 
indictment: April 30, 1971. 

(2) However, the Treaty of June 1 4904 ratified 
by Spain April 6, 1908, and amended by the subsequent Convention 
for the Suppression of Illicit Traffic in Dangerous Drugs, signe 
at Geneva June 26, 1936 and ratified by the United States in 1947 
acquired full force and effect in Spain on September 16, 1970 
and in force as of September 3, 1970.* 

The Court further held that articles 2 and 9 of the 
Treaty of 1904 covered any future treaty of extradition between 


Spain and the Unitea States and; moreover, Article 2 also in- 


cluded “conspiracy” to commit, inter 


lia, offenses relating 
to the traffic in narcotic drugs. 

The Court thus granted the United States' request for ex- 
tradition of Flores stating however that it was “expressely 


limited with respect to time to the acts committed between 


* The Geneva Convention of IS36 was subsequently replaced by 


(frotnote continued on next page) 
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September 3, 1970 and A ril 3 ling any previous of 
subsequent acts”, (emphasis added) and, furthermore, "it is 
understood that the extradition is ontingent upon the formal 
promise of the United States Covernment that the aforesaid 
person will not be prosecuted for previous offenses fox 


this extradition request unless he ly consents 


prosecutions.” 


is submitted in support of the defendant's 
ntention that the acts and declarations of the defendant and 
spirators made prior to September 4, 1970 or after April 
are to be excluded in light of the decision rendered 
lIge Fernanaez in Barcelona, Spain on November 13, 1971. 
Appendix A. 
The Grand Jury c ; endant Flores (and others) with 
conspired to violate the federal narcotic laws as encom- 
passed in 1.$.C. 173, 174 from on or aout January 1, 1968 
to on or about April 30, 1971. 

However, the Spanish Court in granting the United States’ 
request for extraditior of Flores reduced the period of the 
alleged conspiracy 45 above stated to the period of September 
3, 1970 to April 30, 1971 for which Flores may be prosecuted. 
Moreover, the Spanish Courc went a little further when it 
expressly stated at page seven of the translated decision: 

"It is understood that the extradition 
is contingent upon tne formal promise of 
the United States Government that the 
aforesaid person (Flores) will not be 
prosecuted for previous offenses or of- 
fenses foreig: to this extradition request 


unless he expressly consents to such 
prosecutions.” 


It is not the defendant's contention herein that the 


————————— 


* the Single Convention on Narcotic Drugs on March 30, 1961 

and entered into full force and effect for the United States 
on June 24, 1967 and entered into full force and effect for 

Spain on March ), 1966. ‘18 UST 1407; TIAS 6298) 
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United States Attorney intends to prosecute Flores in accordance 

with the time period set forth in the original indictment but 

rather intends merely to treat this case as if the indictmen 

contained the now shortened time period. The problem presents 
proffers 

itself however when the prosecutor/evidence prior to September 

3, 1970 as tending to prove the existence of the conspiracy 

and that Flores was a member thereof. 

It is with the latter proposition that this motion deals. 

The defendant is cognizant of the general proposition that 
in a prosecution for violation of “ne conspiracy laws the pros- 
ecutor may introduce relevant evidence prior to the period 
alleged in the conspiracy indictment tending to show the exis- 
tence of the conspiracy and that the defendant was a member of 
it. 

The defendant is aware of the well known second circuit 
holding in United States v. Dennis, 182 F 2d 201 (1950) ‘> erein 
Judge Learned Hand at page 231 stated: 

"There can be no logical reason for 
limiting evidence to prove that the 
defendants were in a conspiracy October 
1945 and 1948 to the period of the charge; ; 
if they were in the conspiracy earlier, 
declarations of any one of them or of any 
other person acting in concert with them 
are as competent as those made within 
the period laid. Wnether they are re- 
levant depends upon how far they form 


a rational support for believing that 
tne conspiracy continued to 1948;but 


it is nonsense to say that events occur~ 
ring before a crime, can have no relevance 
to the conclusion that the crime was com- 

mitted; and declarations are no different 
rom any other evidence. 


(However Judge Learned Hand went cn to say that ther» can 


not, of course, exist a declaration which is so remote rationall 
as to make it incompetent and irrelevant). 
The defendant does not argue with the well recognized legal 


principle that statements of a conspirator made in furtheranca 


c* a conspiracy are admissible against all cther members of the 


fh , 
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conspiracy. 


Mr. Justice Marshal recently stated in Anderson v. United 


States, 417 U.S. 211 (1974) at page 218: 


“The doctrine tha’ declarations of one 
conspirator, if the declaration was made 
during the course of and in furtherance of 
the conspiracy charged is a well-recognized 
exception to the hearsay rule which would 
otherwise bar the introduction of such 
out-of-court declarations (citations omitted). 
The hearsay conspiracy exception applies 
only to declarations made while the con- 
spiracy charged was still in progress, a4 
limitation that this Court has scrupulously 
observed.” 

The Government's position apparently is that this case 
is no different from any other conspiracy case except that the 
indictment has been amended shortening the time period of the 
conspiracy. The Government will probably further urge upon 
this Court that it recognizes its responsibility of being 
required to satisfy the jury of the existence of a conspiracy 
within the new time period; however, this does not mean they 
can not prove activities done either before or after the stated 
period of the conspiracy alleged, and that Flores was a knowing 
member of it. 

The defendant respectf'lly urges upon this Court that the 
decisior of the Spanish Court must be adhered to in all res- 
pects since the Spanish Government granted the extradition 
request of the United States conditioned upon the United States 
agreeing to abide by it. The Spanish Court decision in effect 
is one in which the respective parties concerned consented 
to and agreed to its ruling prior to the United States availing 
itself of the decision. 

The defendant further respectfully urges upon this Court 


that an instruction to the jury to disregard evidence outside 


the time period of the alleged conspiracy in determining the 


(See Section 801 (d) (2), Federal Rules of Evidence.)) 
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existence of a conspiracy and whether Flores was a member of 
it is an ineffective instrument to guaranty to the defendant 
a fair trial. 

In «his regard one is reminded by the wise words of Mr. 
Justice Jackson rendered in a separate concurring opinion in 
Krvlewitch v. United States, 336 U.S 440 (1949) at page 453 
wonerein he stated: 

"In other words, a conspiracy often is 
proved by evidence that is admissible only 
upon assumption that conspiracy existed. 

The naive assumption that predjudiced 

effects can be overcome by instructions to the 
jury, all practicing lawyers know to be 
unmitigated fiction." (See e.g. Blumenthal 

v. United States, 332, U.S 539 (1547). 

Furthermore, a careful reading cf the extraditicn decision 
appears dispositive of the question as to the introduction of 
acts committed prior to or subsequent the time period of 
September 3, 1970 and April 30, 1971 when it states at page 
seven of the translated copy that the extradition is"expressly 
limited with respect to time to the acts committed between 
any previous or subsequent acts." It is noted that the 
decision is unequivocal as to what the United States may do 
at its trial of Flores. 

The extradition decision on page four of the translated 
copy states ". . .and with respect to the charges brought 
ageinst him (Flores) before the Cou: of the Southern District 
of New York, the extradition must be granted, but expressly 
limited to activities from September 3, 1970 to April 30, 1971 
all previous activities being excluded." It is submitted 
that the decision is crystal clear in its language 
unlesa the United States Attorney is now prepared to state 
that the Spanish Court did not mean what is said. The 


United States Government must be held to comply with the 


decision and not proffer_any evidence prior to September 3,197 


’ 
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Indeed, it would make a mockery of the decision to state 
that the United States will prosecute only for activities 
betw cn September 3, 1970 and April 30, 1971 but woujd in- 
troduce activities prior to September 3, 1970 to prove 
the crime. 

It is respectfully submitted in this regard that if the 
Spanish Court believed th the United States could «°° rcumvent 
its decision to exclude acts outside the new time perioc «* 
September 3, 1970 and April 30, 1971 by bringing them tc the 
attention of the jury in another way they would never have 
granted extradition in tI..5 case. The United States must 
be held to adhere to its own agreement and the decision of 


the Spanish Court. 


Resvectfully submitted, 
~y 4k Pe Ie 


HOWARD J. DILLER 


DEPARTMENT OF STATE 
DIVISION OF LANGUAGE SERVICES 


(TRANSLATION) 


LSNO. 39357 - A 
T-125/R-xXXL 
Spanieb 


MINISTRY OF FOREIGN APPAIRS 
No. 638 
Ref, 23-Exte73 


NOTE VERBALE 

The Minietry of Foreign Affaire presects its complimeats to the 
Exbassy of the United States of America at Medrid and, with reference 
to the Emoassy's cote No. 193 of harch 26, 1973, bes the honor to 
inform it that the Provinetal Court of Barcelona, by a decision dated 
Hovenber 13, 1973, of which a photocopy 1s eacireed, egreed to grast 
the excradition of Antonio Flores, 8 United States citizen, cesuested 
by the United States authorities; however, tne surrender of the afore- 
esid pereon aust be postponed until the actions pending sgeicst him 
re Spain have been fully resolved. 

The Ministry cf Foreign Affairs requests the Embassy to ecknowl- 
edge receipt of this note verbs l.- 


[Complimentary close} 


Madrid, Deceaber 22, 1973 


{Inttialed] 


tnited Stetes Eubassy, 


Madrid 
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DEFARTMENT OF STATE 
DIVISION OF LANGUAGE SERVICES 


(TRANSLATION) 


LSN?. 39357 = B 


Limited Proceedings No. 53 ol 1973 
Barcelona Court No. 6 
Extradition 


1, José Joaquin Sendra <spla, Clerk of the Fourth Section, 


Provincial Court of Barcelona, hereby certify: 
That in the record of the extradition proceedings, & continuation 


of the course of the extradition of United States citizen Antonio 


Flores, requested by the Embassy of the United States of America at 


Madrid, corresponding to Limited Proceedings No. 53 of 1973 of X »<tn- 
ing Court No. 6, Barcelona, the following decision was handed «| wn: 


Decision. Judge Tomés Gonzflez Romén Fernfader, Presiding. 


Judges: Eloy Mendafia Dom{nguez and Carlos Jou Juanole. Barcelona, 


November 13, 1973. 


) 
WHEREAS: 


This extradition proceeding concerning United States citizen Anton \o 


Flores, requested by the Vaited States Embassy at Madrid, wes brought 4s 


the result of a resolution approved in the Council of Ministers on 


July 5, 1973. A warrant of sxrest for Antonio Flores had been iseued 


by the United States istrict Court for the Southern District of New York 


on January 8, 1973, for the crime of conspiracy to transport and sell 


narcotic drugs in the United States, committed between January 1, 1968 
and April 30, 1971, end enother warrant of arrest, dated April 5, 1973, 
hed been issued by the Grand Jury of the United States District Court 

_ for the Eastern District of New York, for the crine of conspiracy to 


_veceive, concesl, buy, sell, and facilitate the transport and conceal- 


~ 


ment of heroin and cocaine, narcot'c drugs, efter they had been brought 
illegally to and imported into the United States, which crime was com- 
mitted between January 1 and August 31, 1968, approxinately; 

Antonio Flores, the fugitive, was arrested on March 23, 1973, and 


pleced in the Barcelona Men's Prison. ke stated before the Exawrining 


Court that he intended to oppose extradition because the charges brought 


against him by the New York courts were false; : 

Antonio Flores, the fugitive, also known as Antunto-Jeviei Flores 
Serrano, uses the name of Luis Serrano Flores aes well; 

In conformity with the provisions of Arcic. 17(2) of the Extrae- 
dition Law of December 26, 1956, Examining Court Mo. 6 of Bsrceiona 
referred the case to this court, where it has been handled in accordanc:. 
with the aforesaid law; the hearing was set for November 9, 1973, in the 
preserce of the Governuent Attorney, the defendant, the defense counsel, 
and the prosecutor. Antonio Flores, the fugitive, stated that he had 
nothing to say; the Covernment Attorney spoke and requested chat the 
extradition sought by the United States court be granted, bu’: only after 
the person concerned shall have served any sentence imposed on him for 
crimes committed in Spain. The defense counsel also addressed the court 
and requested that the extradition not be granted; . 

There i@ no doubt about the precedence of the sources of law that 
govern extradition macters, ae the defendant himself recognizes in his 
brief filed on July 16 for appeal of smendment of the decision of the 
judge who ordered his detention. Those sources are the internationel 


treaties which govern the conditions that cust exist with Tespect to the 


proceeding if they contain regulations regarding it, and only when there 


2 
arc 20 auch regulations or when there is some omission in them will the 
Spanish Law of December 26, 1958, be applied, as Article 1 of that Law 
provides; therefore, as will be examined later, the reasons stated in 
opposition may be rejected; 

The prin- .11 objection stated is based on the fact that the charges 


against the person sought are related to the period betwean January 1968 


and Apr: 1 30, 1971. The defense argument concludes with the statement 

[ that at that time neither the [Extr.dition]) Treaty of 1904 nor the Treaty 
of 1970, now in force, was applicable. With respect to the Extradition 
Treaty of May 29, 1970, between Spain and the United States of America, 
{a force since June 16, 1971, thet scatemeat is correct, and therefore 
the objection based on the lack of retroactive effects of the said Treaty 

4 ig pertinent and admissible; however, with ruspect to the Treaty of 

| June 15, 1904, ratified by Spain April 6, 1905, the argument is not 
admissible because, although the objection is correct in that the said 
Treaty does not include the offenses referred to as drug traffic, it js 
admissible only in part or with time limitations, inasmuch as the Con- 
vention for the Suppression of Illicit Traffic in Dangerous Drigs, signed 
at Geneva on (July'26, 1936 and ratified by the United Stites in 1947, is 
not, as alleged, a mere statement of principles or sumption of cors’ t= 
ments or obligations without any effect whatsoever unless developed and 
specifically included in the domestic law of the signatory; instead, thet 
multilateral Convention, obviously directed at internationsl control of 
the drug traffic,acquired full force in our country upon ratification by 7 
Spain on September 16, 1970, and although it recommends or requires that 


certain aspects be formilsted a posteriori by domestic lew, there is no 
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.doubt that, from tha time of its e« cry into force,on September 3,,1970. 
it had the force of low and its application was an inescapable obligation 
of the courts. It therefore follows that the aforesaid Treaty of 1904 was 
supplemented by the provisions of Articles 2 and 9 of that Convention; 
Articlé« 9 states that "the offenses set out in Article 2 shall be deemed 
to be tiucluded as extradition crimes in any extradition treaty which has 
been or may hereafter be concluded between any of the High Contracting 
Parties" and Article 2 includes conspiracy to commit any of the offenses 
specified in paregraph (a) thereof releted to the manufacture of or trafe 
fic in narcotic drugs; therefore, these provisions aust be applied in the 
assumption that the Treaty of 1904 is here concerned; 

If it ie concluded from the foregoing that the Treaty of 1904 is 
applicable, it is also concluded ths. sume limitations mst be clearly 
etuted, owing tc the charge that the fugitive conspired with other persons 
to recue’ve, conceal, buy, sell, or facilitate the transport to the Unkted 
States of an undetermined quantity of heroin or other drugs during the 
approxinoete period of January 19€8 to Apri! 30, 1971, as evidenced by 
sevdral acts commited by Antonio Flores himself or hie co-conspirators; 


it 
and/is concluded from the foregoing th-* the request for extradition mst 


~- 


be totally rejected with respect to the charges brought against him be- 
fore the United States District Court for the Eastern District [of New 
York] because thay only include acts committed between Jeourry and August 
1968, that iv, outside the effectiveness of the Treaty of 1904 taken in 
conjunction with the aforesaid Convention; and with respect to the charges 


brought against him before the Court of the Southern District of New York, 


the extradition cust be granted, but expresaly to activities from 
Septenber 3, 1970 to April 30, 1971, all previous activities being excluded; 


‘The other arguments presented in support of the objection refer to 


the alleged noncompliance with the rules governing the detention of the 
person sought, whether those of the Treaty of 1904 ere understood to be 
‘applicable or those of the Spanish law of December 26, 1958. With 
respect to this, it must be stated that the admissibility or inadmissi- 
bility of extraditior is not affected by the provisions of either agree- 
ment because extradition does act depend on whether or not the subject 

ie detained. Moreover, Article 12 of the Treaty of 1904 was not violated 
because it authorizes detention for a period not exceeding two months so 
thet the requesting government may lay before the judge legal evidence of 
the guilt of the accused, and that period may be extended during examina- 
tion of the charges preferred. However, if it is obssrved that such 
restrictione are directed to thd requesting Gcvernment in order to urge 
it to present ite claim in the proper form within a specific period, with 
the provision that if it does not do so, the person under arrest aust be 
released, and that the madate of Article 12 is directed to the judge or 
magistrate, it will be coacluded that the argumeots in support of the 
objection are not valid, especially in view of the fact that the United 
States Government complied with the two-month period by submitting to the 
Spanish Government, through the proper channels, the request and its sup- 
porting documents on April 30, 1973, while the arrest took place on 

March 23, 1973. Neither has Article 12 of the Spanish lew, if appliceble, 
been violated because, apart from the objections that might be made in 
general to any prolonged detention, our systes consists of two phases: 
the aduinistrative, which is governed by Articles 10 to 15 of that lew, 


and the judiciei, covered by Articles i6 to 20 thereof. In the first phase 


thera may be normal detention, that is, after the Governuont has agreed 
that the procedure is justified (Article 12(3)), as well as the prior 

or urgent detention referred to in Articles13 and 14, that is, arrest 

by government officials, im order to prevent the flight of the alleged 
criminal, made on the basis of a direct request through diplomatic 
channels, as in this case, or through administrative channels. In these 
latter situations, the change of the normal order, by providing for the 
arrest first, followed by the receipt of the request and the Governnent's 
decision, say result in the lapse of the period indicated in Articis 13 
of the law, but without affecting the admissibility or inadmiseibility of 
the extradition which, ss hae been steted, does not depend on whether the 
subject is detained or not; the failure of the foreign governnent to comply 
with that period would only cause the person sought to be released; this 
ie implied by the last paragraph of Article i4, whose mandate, it may be 


observed, is directed to the administrative authorities, who can, moreover, 


also request justifications or clarifications, pursuant to Article 12, be- 


fore grenting a continuation of the proceeding and turning the arrested 
person and the certification over to the judicial authority within the 24 
hours ordered by Article 15 of the seid lav, thus beginning the second and 
lest of the two phases; 

Neither can the objection be sustained regerding the prior formal 
promise of the requesting Government because, pursuant to Article 1(1) 
of the aforesaid Spanish lew, treaty provisions are to be given priority 
application and cuch a condition is already imposed on the United States 
Government by /rticle 4 of the applicable Treaty of June 5, 1904, unless 


the accused gives his express and voluntary consent; 


Inasmuch as it appears in the record of this case that the fugitive 

ig the defendant in two proceedings for crimes in Spanish territory, ons, 
Summary Proceeding No. 25 of 1973 before Exam’ning Court No. 9 of 
Barcelona, and the other, a drug possession case before the Examining 
Court of Logrotio, therefore, ino addition to the limitations mentioned, 
{t is proper to delay surrender of the person sought until he has dis- 
charyed his liabilities in Spain, pursuant to Article 8 of the Spanish 
Law of 1958, he, Antonio Flores, in the meantime remaining in prison et 
the disposition of this Court. 

THEREFORE: In view of the articles and provisions cited and others 
which are applicable, the Court hereby rules: 

1. The extradition of Antonio Flores, also known as Antonto-Javier 
Flores Serrano, who uses the name of Luis Serrano Flores ss well, a United 
States citizen born in Caguas, Puerto Rico, in 1937, is admissible, and 
his extradition is granted, at the request of the United States of America, 
Limited solely and exclusively to the alleged crime of conspiracy to vio- 
late Sections 173 and 174 of Title 21 of the United States Code, of which 
crime he is accused before the Court of the Southern District of New York, 


and further expres ited with respect to time to the acts committed 
rascal 
between September 3, 1970 and April 30, 1971, excluding any previous or 


eubsequent acts. The persoa named should be delivered up to the requesting 


_— 


4 
co. *cy ow reaain subject to the competent court, and) is understood that 


pauanwen contingent upon the formel promise of the United States 


i eee i 
Government that the sforessid person will not be prosecuted for previous 
ELATED OBESE: DE aa ee NO ai 
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offenses or offenses foreign to this extradition request uniess he expressly 
Baise: 


ongents to euch prosecution. The valuables, articles, and money taken from 
the fugitive shall slso be surrendered to the requesting State. 


as 


“ 
wl 


“2, The aforesaid surrender of the . sitive shall be delayed votsl 
any liabilities arising “rom the summary proceedings in process egainst 
him in Examining Court No. 9 of Barcelona and the Exaziaing Court of 
Logrotio have been discharged in full, to whiecb end this Court shall be 
dévly inforwed of the results of those proceedings and in the mesntine, 
the person sought ghall remain in deten’’ ~ at the disposition of this 
Court. An order shall be issued to th. @i-.ct to the Barcelona Men's 
Prison and ordering further thet this Court ** ‘aformed of the date on 


which the aforesaid liabilitie: sre dircharged in full so that the appro 


poiate order may then be issued for the afuresaid surrender of the person 


sought. The money (in dollars) taken from the accused shall be deposited 
{n the Bank of Spain at the disposition of thie Court, after a list te 
made identifying the bills, and the erticles and documents shail remsin 
in the custody of the Clerk until the seid surrender takes place. 
3. The requested extradition of the aforesaid Antonrio Flores is 
denied with respect to the claim of Court of the Esstera istrict of 
New York and the charges brought egainst him befowe that Court. 
A certified copy of this decision shall be trenemitted to the 
Ministries of the Interior and Justice. 
The above decision was handed down and signed by the judges of the 
Court, whose signatures I hereby certify. 
Signed and sealed: Tonfe G. Romin, Eloy Mondafia. Carlos Jou. Sendra. 
In cocpliance with the above order, I hereby issue and sign this document 
at * elone, December 7, 1973. 


{0} Sendra 
Approved: 
{Sigosture]) 
Presiding Judge 
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SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, : 

-v- 73 Cr. 19 (D.B.B.) 
ANTONIO FLORES, 


Defendant. 


GOVERNMF~"'S MEMORANDUM OF LAW 

This memorandum is submitted in opposition to the 
Jefendant'’s motion to limit the evidence the Government is 
permitted co introduce against the defendant at rrial. 

The Government agrees with the “background to the 
extradition of Antonio Flores" as set out in his motion 
papers, However it is the Government's position that at trial 
all the evidence <* the defendant's conspiratorial behavior 
is admissable against : subject oi..y to the limitation that 


the jury must find thet all the necessary elements of the 


crime charged oxisted sometime during the period September 3, 
1970 to April 30, 1971. 


A reading of the translated copy of the £panish 
court's opinion and order of extradition makes it clea’ that 
the time limitation placed on the order of extradition has to 
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do with the effective date of the Convention for the Sup- 
pression of Illicit Traffic in Dangerous Drugs, which in 
effect amended the Treaty of 1904 so as to make the instant 


crime an extraditable offense. Therefore, it is equally clear 
that the Spanish public policy rationale in limiting the order 
of extradition has to do with insuring that the defendant is 
convicted only for a crime which occurred after the effective 
dats of the Convention, ranely Sicinieie 3, 1970. The 
Spanish court has no interest in the method of proof. 

The Government contends that an instruction to the 
jury that they must find all the elements of the crime to 
have existed sometime during the period specified in the 
order of extradition will cearly satisfy the Spanish. 


In a cloafly analogous line of cases involving 
claime that it was violative of the bs post fagte™ clause 
of the Constitution to admit evidence of pre-statutory 
behavior, the Court has consistently held to the admission 
of euch evidence to be proper. United dtates v. Fino, 478 
F.2¢ 35, 38 (2d Cir. 1973), cert. denied 417 U.S. 918 (1974); 
United States v. Smith, 464 :.%d 1129 (2d Cir.), cert. dented, \. 


\ 


409 U.S. 1023 (1972); United States v. Ferrara, 458 F.2d Ne 
868 (2d Cir.), cert. denied, 408 U.8. 931 (1972); United 
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Statee v. Binder, 453 F.2d 805, 808 (24 Cir. 1971), gert. 
denied 407 U.S. 920 (1972); United States v. Russo 442 

F.2d 498, 501 (2d Cir. 1971), cext. Hgmied 404 U.S. 1025 
(1972). The court reasoned that such behavior was admissible 
“to assist the trier of the fact to determine the existence 
and purpose of the conspiracy and ‘> illumine the intent and 
purpose of the post-enactment beh..ior.” United States v. 
Smith, supra at 1133. The Court has approved the use of a 
limiting instruction to insure that the jury wuderstends that 
it must find all the elements existing after the effective 
date of the statute. United States v. Rusgo, supra. Hence 
the Court, in dealing with a problem of constitutional . 


proportions, chose not to require the Govegmment to limit its 


proof, but rather to have the jury epprupriateiy instructed. 

The same considerations are present in the instent 
case at were present in the above-cited cases. That is to 
insure that the jury finds all the elements present afte: the 
effective date of the statute or treaty, As with the “ex post 
facto" cases this does not require the Government to limit its 
proof, but ‘2 pr>perly accomplished by appropriate jury 


instructions. 
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Therefore, the defendant's pre-trial motion 


to limit the Government's proof to evidence occurring 
between September 3, 1970 and April 30, 1971 should be 
denied. 


ROBERT B. FISKE, JR. 

United States Attorney for the 

Southern District of York 

Attorney for the United States 
of America 


JEFFREY HARRIS, 
Assistant United States Attorney 


-Of Counsel- 


UAIT D ST TATES DISTRICT courr{ 
SOUTHERN DISTRICT OF Y=W ie" 


UITED STATLS OF AMPRICA 


~againot- 


AYTONIO FLORES, 


Defendant. 


LOM, POSLIRT B. PISKE, JR., 
United States Attorney for the 
Southern District of New York 
Attorney for the United States of America 
JLETENY HAR Is, LESQe, 
Assis tant United States Attorney 
Of Counsel 
DILGER, SCuil.UuiGLR & ASULSS, ESQS. 
345 Park Avenue, New York, N.Y. 10022 
Attorneys for Defendant 
By ROWARD J. DILLER, ESQ. 


MEMORANDUM 
BOVSAL, D. J. 

Defendant Antonio Plores is charged with conspiracy to 
transport and sell nercotic drugs from January 1, 1968 through 
April 30, 1971 in violation of Soctions 173 and 174 of Title 21 of 

he United States Code. On January 8, 1973 an indictiient was filed 
anid a bench warrant was issucé for the cefendant, who was a fugi-~ 
tive. Cn March 23, 1973, the defendant was arrested in Barcelona, 


foain and imprisoned’ in Barcelona's Nen's Irison. The Unitod States 


BEST COPY AVAILABLE 
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Scusht the cofenéant's extradition frou Spain and a hearing was 
held in Percelona on tiovexber 13, 1973. An extracition order was 
granted the sams day in a decision by the Provincial Court of 
Poreolena. Per reasons not entirely clear from the record, the 
Ccfencant was not returned to tha United Etates until January, 1976. 
Tio Gefiitant now roves to lirdt the Goveraient's intro- 
evcction ef certain evidence at trirl on the yrounjs that the extra- 
cition crder ds "... lb ited Bolcly and exclucivoly to the alleged 
cxine of conspiracy to violate Soctions 173 and 174 of Title 21 of 
tie United States Code, ... and further expressly linited with re- 
f.ect to tive to the acts comitted between Septeaer 3, 1970 and 
39, 1971, excluding any previous or subsequcnt acts." U.8, 
of ft 
HAO: 33 Of 1973, Larcolona Court Ho. 6, E.tra- 
coonber 7, 1973, at 7 (hereinafter "Linited Proceed- 
injs Na. 53 of 1573°). Defendant contends that the Governncnt nay 


cee ee 


breszccate hin only sa to alleged violations within the above circu: 


scribed tinue perfod end may not introduce evidence of acts prior to 


eptex=ber 3, 1 70 to prove the existence of the conspiracy or that 
tis ceveniant vas a neuber thereof since the °... extradition is 
oatingent apen the formal pronine of the United Etates GCovernnnt 
that the aforesaid person will not be prosecuted for previous 

cr offerses foraign to this extradition request unless ha 
expressly consonts to nuch presecetion,® Id. 


A review of tho Caciefon of the rarcelona Court granting 


the extraditica erdir in iicctes thot cefeniant's extradition is 
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limited in tine to insure that the cefendant {s tried for an offense 
which was extraditable under the Treaty of June 15, 1904 ("Treaty 
of 1904"). The Barcelona Court, relying on the Treaty of 1504 and 
gon°ral principles of international law, found that although the 
original text of the Treaty of 1904 dfd not include the crina of 
conspiracy to trafffe in narcotic drugs as an extreditable offense, 
the Treaty of 1904 wag supplemented in 1970 by the Convention for 
the Suppression of Illicit Treffic in Dangcroug Drugs, signed at 
Geneva on June 26, 1936. This Convention, which entered into faros 
in Spain on Septeaber 3,. 1970, cpectfically includes the crine of 
conspirecy to trafflLe in narestic Crugs as an extradcitable offense, 
Since the Fercolona Court fourd the provisions of the 1970 Conven- 
tion to ba binding on Spanish courts, the extradition order wag 
Crafted to co.ply with {ts effective Gate: nancly, Septerbor 3, 
1970. Sea iivited Procecdings No. 53 of 1973, Burra et 4, 

Uncer/ the terus of the extradition order, the Government 
Will have the birden of proving beyond a reasonable Gout that tle 
concpdracy chargod in the indictoent was in existence betvecn Sop- 
tevcber 3, 1570 ani April 30, 107% ~ra eras he deloudant was @ nce 
her of it Curing this porlod, Gowlver, tho Covernucnt may Lint -o- 
Gute evicenca of Gefendant's prior acts and conversations which may 
bo relevaat to éefencant'g knowledge and intent with respect to 
acces conmitted during this period. Such evidence, if relevant, 


toy be reecived unless offered sololy to prove crininal character. 


united States v. Papadakia, 510 F.2d 237, 294 (24 Cir.), Cert. dented, | 


421 U.S. $50 (1975), United States v. Deaton, 361 P.2d 114 (2d Cir, 


~3- 


— 
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L957); Tet. Mules Evid., Rule 404(b)s Bea elso rei. Rules e2vid., 


Rule 165, 801(d) (2), 203(3). 


It is co ordored, 


bated: how York, Wee 
werch~/7, 1976 DUDLEY B. BOT'SAL 


ees = = ee ae ee 
U * 


Se Be Oe 


| 

, 
Dofentant's motion is disposod of accordingly. 

| 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-aagainst- 
ANTONIO FLORES, 


Defendant. 


BEFORE: 
HON. DUDLEY RB. BONSAL, 
District 


New York, New York 
April 13, 1976 - 9:45 


APPEARANCES: 


ROBERT 3. FISKE, JR., ESO., 
United States Attornev for the 
Southern District of New York 
BY: JOHN FLANNERY, ESOQ., 
Assistant United States Attornev 


BARRY A NESS, ESQ., 
STUART SHAW, ESQ,, 
Attorneys for Defendant 
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(In the robinaq room.) 

THE COURT: All riqht, qentlemen, the case is 
on for trial this morning. I have got a jury panel ready 
to come in and I unde: stand there are some matters counsel 
want to bring up. 

MR. ASNESS: Yes, Judge. 

The defendant is respectfully requesting an 
adjournment at this time, your Honor. 

THF COURT: It is awfully late in the day. This 
thing has been set for a long time. 

MR. ASNESS: That is correct, Judge, but let 
me give you all the facts and circumstances surroundina 
why we are requesting an adjournment and then Mr. Shaw will 
elaborate on them. 

Mr. Shaw is of counsel for the motions to 
be presented to the Court. 

The first one, Judaqe, is that Mr. Flores 
has been out of the country, as the Court may be aware, 
for approximately five years. He has only been at the 
Men's Correctional Center for the past three months, 
Judae. He has been speaking to Mr. Diller, my partner, 
who has unfortunately been on trial almost continually 
throughout this period, and therefore if the case does 


go to trial I will be the one trying it. I have spent 
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the last day and a half trying to familiarize myself 

with the case. I discovered it is a voluminous situation. 
I just met this man for the first time, Judge, although 

I saw him once before in the Men's House. 

THE COURT: Yes. 

MR. ASNESS: More imvortantly, Judge, Mr. 
Flores informs me the three months with the facilities 
available at the Men's Correctional Center, he has not 
been able to fully locate and secure witnesses in his 
behalf. 

Now, naturally he couldn't prepare to do this 
at the time he wus out of the country, he can only do it 
while in this country and I think the Court is aware that 
a prisoner with a three-month time period, who first of 
all was not really *'iming for a trial at this point, was 
more concerned witn the motion that Mr. Shaw will 
argue before the Court. 

THE COURT: That may he true, but that isi't 
what Congress says, is it? 

MR. ASNESS: It is nui, Judge, but as far es 
waiving any time rules, the defendant is more than willing 
to do that in order to adequately prepare himself to go 
forth with his own defense. 


Judge, there are other tangential matters. 
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Unfortunately he received a severe head injry and I would 
like the Court to reflect upon that. 

THE COURT: When was that? 

MR. ASNESS: Several days aaqo. 

THE COURT: How many days aqo? 

DEFENDANT FLORES: Last week. 

MR. ASNESS: He is receiving medication three 
times a day. I have not spoken to him, but Mr. Shaw has, 
but he tells me he isn't the same man prior to this head 
injury, although I have no difficulty communicating with 
him, to he quite frank. 

I think the most important thing is this is 
an extremely impovtant trial, the Government has had 
five years to prepare for it, and although Mr. Flores 
brouqht it on himself, he wasn't in the country, I am not 


trying to say anything other, but the fact is he is here 


now and he has only been here three months, Judge, under 


arduous circumstances and he feels if the Court would 
grant him an adjournment he would be much better prepared 
to argue his case. 

Befcre the Court rules I would like the 
Court to hear from Mr. Shaw who has been hired by the 
family in the case who has been hired as of counsel on 


the matters of the motions. Mr. Shaw. 
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MR. SHAW: If your Honor please, I was approached 
by the family, your Honor -- 

THE COURT: When was that? 

MR. SHAW: Actually first through Mr. Flores 
who I met in MCC. 


THE COURT: I am trying to cet the time. When 


MR. SHAW: About two and a half weeks ago, 
three weeks aqo, maybe more, I was in the Metropolitan 
Correctional Center and Mr. Flores came in to serve as 
an interpreter for me. I do speak some Spanish, but this 
is one particular individual -- and Mr. Flrennery is 


familiar with him -- absolutely speaks no Enqlish, at 


least to my knowledge, so Mr. Flores came in and aided 


me and after a couple of times that he did that he presented 
me with a problem in this case and I said I know Mr. Diller, 
he is an excellent attorney and I think vou shoul ieave 
it with that and then I was contacted by the family, Mr. 
Flores and advised -- 

THE COURT: As I recall it, Mr. Diller appeared 
with Mr. Flores when he first appeared in the courtroom. 

DEFENDANT FLORES: Yes, your Honor. 

THE COURT: The first time you had no counsel, 


the next time you had no counsel and the next time you 
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had Mr. Diller, and t! °c was in Januarv. 

DEFENDANT FLORES: Yes, your Honor. At that 
time I told Mr. Diller that I would need more time hecause 
I was trying to get my wife from Spain. 

THE COURT: I just wanted to check the date. 

MR. SHAW: So I advised him when he first 
approached me with the problem that I felt Mr. Diller was 
a fine attorney since I worked with him on a case a number 
of years aqo, 

THE COURT: Don't talk about Mr. DPi'‘ler. 

Go ahead. 

MR. SHAW: All riaqht. I was then advised by 
the family that Mr. Diller was on trial. I spoke with 
Mr. Diller's office and with him in the evening and 
he was on trial in fat and at that point the family asked 
me to prepare the motion papers since Mr. Diller couldn't 
get to them in reqard to your Honor's decision of the 
24th of March. 

I received a copy of the decision and I moved 
with the greatest dispatch as possible to try to prepare 
the motion which your Honor received last week. 

Then I was advised when I spoke to Mr. Diller 
again that he still was on trial in the State Supreme 


Court, that he had just -- he was going to aqet an 
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opportunity to examine the motion papers and at that 
point the famil, asked me also to move ahead and we had con- 
*emplated this before and prepared the mandamus which was 
ferved upon your llonor at this late hour this mornina. 
THE COURT: You mean this thing that appeared 
on my desk? 
SHAW: Yes. 
COURT: You filed this in the Court of 
Appeals? 
MR. SHAW: Yes, your Honor, and I filed a 
copy with the U. S. Attorney's office. 
If your Honor please, the principal arqument 


which your Honor may not be familiar with, and the reason 


why this writ of mandamus has been orought on, and I didn't 


know whether or not to serve it or wait until your Honor's 
decision on the motions that were filed o. the 7th of 
April, but the principal issue that I think is heing -- 

THE COURT: Wait a minute, what motions 
on the 7th of April? 

MR. SHAW: Attached as an exhibit on the 
papers that you have hefore your Honor is a copy of the 
motion papers and I may be wronq about the date, but I 
filed -- 


THE COURT: Did we get a motion for reconsidera- 
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tion and did I endorse that? 


THE CLERK: No. It was returnable today the 


THE COURT: It 1s returnable today so I haven't 
acted-on it. This is a motion for reargument, is that it? 
MR. SHAW: That is what I was saving, maybe 
it was very inopportune. 
THE COURT: So vou have a motion for reargument 
and you also have a motion in the Court of Appeals? 
MR. SHAW: Yes. 
THE COURT: Then I have no jurisdiction. 
Once you filed this petition of mandamus, so far as that 
is concerned, I have no further jurisdiction. You can't 
do both. 
MR. SHAW: They haven't considered it upstairs 
yet, Judqde. 
THE COURT: Whatyou did in doing that, you 
just custed this Court from any determination on that motion.) 
That is the trouble. I don't know why vou fellows 
do these funny things. 
MR. *“SNESS: Mr. Shaw most respectfully 
could withdraw that for a half hour period and if the 


Court rules aqainst him on his motions he can reactivate 


it, Judge. The Court is quite correct, though. 
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MR. SHAW: I was not sure if I was qoing to 
get back downstairs before your Honor started this 
morning and have the opportunity to speak before vour 
Honor, but I would indicate -- 

THE COURT: Your point is a simple one, 
that you say under the extradition treaty, as interpreted 
in Spain, the Government can only try him for violations 
between two specific dates, is that right? 

MR. SHAW: For acts. 

THE COURT: That is right, and I said in 
my memorandum that I go along with that. If that measures 
out I will go along with it, but that does not preclude 
the Government from introducing evidence of acts at other 
times which they figure not as criminal charges, but having 


a bearing on the knowledge and intent of the defe dant. 


I mean, it is just as simple as that and that is 
the rule. 
MR. SHAW: Well, Judge, I don't know if you 
were aware, your Honor, when you made your decision of 
the formal promise that was entered into, and if you 


had a copy of the -- 


THE COURT: As I understand it I don't know 
about the formal promise, but the formal promise -- it 


isn't a question of promise, inasmuch as the provisions of 
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7 the treaty as interpreted that he can only be charged 
under the new extradition treaty for acts committed 


‘ in this particular period. He can only he charged with 


oA) 


them, is that riqht? That is riqht. 
I said in the memorandum I would so instruct 


the jury and there is no problem with that. 


SHAW: I think what was hargqained for -- 


MR. 


COURT: What? 


THE 


MP. SHAW: What was bargained for? 
oid THE COURT: Wno has bargained? 
MR. SHAW: It sounds funny in a criminal case 


tc be talking contract law, but I think there was a formal 


promise and I think the promise was in terms of sovereign 
states, Spain and the United States and what was bargained 
for and what the judaqes made a decision on and what the 
Sovereign State of Spain agreed to in sending this man 


States was that this man would be tried 


to the Unitec 
and would be only held accountable for acts during a 


specific neriod of time. 


21 THE COURT: That is right, and that is all he 


is going to he held accountable for. 


MR. SHAW: And that would be all the evidence 


that would be adduced against him and then when your 


at that point the 


Honor came to your decision, 
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Consul General of Spain expressed his displeasure. 

THE COURT: I saw that. Is he a lawyer, the 
Consul General of Spain? 

MR. SHAW: I don't knew the inner machinations 
of the Department of State -- 

THE COURT: The protest. 

MR. FLANNERY: I don't believe he drafted 
the decision of Spain either, which I would think your 
Honor properly would take as an embodiment of whatever 
understandings if any there were between this government 
and that government. 

THE COURT: Sure. 

MR. SHAW: There is a formal expression by 
Spain indicating their displeasure with the Court and I 
think that that formal -- 

THE COURT: I would like to get that counsel 
down as a witness and have him testify as to how he 
got all this dope. 

You say he may be a lawyer and maybe not, 
I don't know. 

MR. SHAW: I don't know, I have never met him. 
I did receive a phone call from the Spanish Consulate 
advising me that they were coqnizant of what had taken 


place and I did not place the call to them. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-6860 


A 80 

THE COURT: Okay. 

DEFENDANT FLORES: Your Honor, my wife also 
took it to Spain, to the American Embassy. 

MR. ASNESS: Just one minor point, your Honor. 
This defendant has relied upon the understanding between 
the two nations because he qave up certain riqhts, Judae. 
He did give up certain rights. 

THE COURT: What riahts did he give un? 

MR. ASNESS: He could have annealed this case 
and he would have been in Spain for another five years 
if he so desired. 

THE COURT: Perhaps he has been there lona 
enough. 

MR. ASNESS: It is better to be there than to 
be here under these circumstances, Judae. 

THE COURT: Why do you say that? If we go 
ahead and try this case and you go up to the Court of 
Appeals -- I don't think it is going to happen, but you 
go up to the Court of Appeals and they say he was charaed 
with things in violation of the treaty, they will throw 
it out, won't they? 

MR. ASNESS: Judge, here is the point. 


this Court saying that this defendant would be in a 


| 
| 


better position to be convicted and have to rely on appellate 
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rights or if the Court is incorrect and if we can't solve 

it prior to trial, I am telling this Court that if 

he is only charqed with the acts as he understands them 

and the Spanish Government understands them to be during 
that time period, Judge, I don't think he will be convicted, 
whereas I am conceding, Judge -- I am serious, he will not 
be convicted. 

I am conceding if this trial qoes on now the 
way it is so structured by the Court and by the United 
States Attorney. that he doesn't really stand a chance 
and that is getting right down *o the nitty gritty, Judge. 

You can call them acts, you can call them 
anything you like, but the point being that if everything 
from 1968 on up comes out he is -- 

THE COURT: Wait a minute, wait a minute. 

I have not heard from the Government, but I don't think 

you fellows even read my decision. I must sav it hardly 
sounds like the decision I made. I said the only evidence 
outside of this period that can be introduced at this trial 
is not that he violated the narcotics law, but that he 


A 


did something which is relevant to his knowledge and 


intent with respect to the acts performed during the period. 


MR. ASNESS: Yes, your Honor. 
MR. FLANNERY: Your Honor, may I address 


myself to a couple of things by stating a position 
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with respect to a couple of the things that have been 
mentioned and maybe we will resolve some of them. 

THE COURT: It is high time vou did. 

MR. FLANNERY: I would like to deal with this 
6 est ; 
seriatim, starting with the +ast, item we were discussing. 


Counsel has moved this morning for an adjourn- 


' ment based on over this three-month pericd not having had 
" sufficient time as I understand it to locate witnesses 
” without specifying what witnesses, where they might be 
il located, when they were last located, the number of wit- 
2 nesses, the type of evidence, without specifically indicating 
4 the nature of their search and their efforts to obtain 
" the evidence they require. 
8 There has been mention of a second factor 
« that they think should play in determining whether or not 
iv the defendant is himself competent and prepared to continue; 
6 that is that he had a head injury. 
19 I have contacted the Metropolitan Correction 
20 Center where Mr. Flores is presently confined and it — 
a 21 that on April 5th at about 2:45 p.m. he incurred a head 
= injury while helping officers in an altercation and he | 
Se | at that time hit his head -- | 
a) 


THE COURT: Helping some officers in an alter- 


cation? 
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MR. FLANNE : That is what he said. 

THE COURT: All riqht. 

MR. FLANNERY: That is what he told the medical 
officer and as a result of that -- 


DEFENDANT FLORES: I didn't say that, your 


THE COURT: He is just reporting what they say. 

DEFENDANT FLORES: That is what the officer 
says. I never said that. 

MR. FLANNERY: According to that report there 
1S a two inch laceration with some minor depth to the 
laceration. They treated him by giving him stitches 
and they took an x-ray and determined that there were no 
fractures, no bone injuries involved and that he has been 
on medication daily since. 

THE COURT: This is April 8th. That is eight 
days ago. This is the 13th or the 14th. 

DEFENDANT FLORES: I still have stitches, 
your Honor. 

MR. FLANNERY: I think even from the responses 
of the defendant durina the course of this discussion 
one could determine that there wasn't any great difficulty 
for the witness to understand what was aoing on even 


this very moment. 
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There has been a discussion about the extra- 
dition agreement which your Honor considered in its 
decision of March 26th of this year. The decision of the 
District Court is a final decision, but not appealable 
until after the time of conviction. That is my under- 
standina of the law and it obviously serves a purpose, 
so that at some point litiqation can come to an end and 
decisions have to be made. 

The Governmerit obviously concurred as reflected 
in its memorandum of law as compared with your Honor's 
decision. The Government's understanding of your decision 
is that the Government will proceed to prove a conspiracy 
but will be held responsible to a period of time during 
which period of time the Government will have to prove 
that this defendant, Mr. Flores, was a continued member 
of that conspiracy. 

THE COURT: Wait a moment, they have to prove 
a conspiracy during the time provided in the extradition 
statute. 

MR. FLANNERY: That is correct, your Honor. 

THE COURT: That is number one, and number two 
is that as to any testimony or evidence as to anything 


done outside that pericd, the jury will only consider that 


in considering the knowledge and intent of Mr. Flores 
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9 durina the period covered. That is all. It is not to prove 
3 a long conspiracy going back to '68 and I am quite clear on 
that and I think I said so in the decision. 

5 MR. FLANNERY: I understand. What I am saying 

5 is that the Government will prove the existence of a 


conspiracy during the period from '68 to April of '7l. 


8 However, it will have to prove that Mr. Flores 
Q was a member of a conspiracy which existed in that long 

10 period of time. 

11 THE COURT: I think anything that happens 

12 before this period is not proving a conspiracy with respect 


13 to Mr. Flores, it is purely background. They have got 


14 to prove that he was a member of the conspiracy during the 

15 period covered in the extradition treaty. That is the period, 
16 I mean, I haven't any question about that. If the Government. 
17 has any question about that, why, that was not my decision. 

18 Any such evidence is purely background and as 
19 I indicated I would instruct the iury very carefully on that. | 
20 MR. FLANNERY: My understanding of your decision | 


is that obviously the conversations and the acts that 


be admissible, 


he did with the people that he did it would 


but only to the extent to show his state of mind. 


THE COURT: That is right. 


MR. FLANNERY: It would have to be shown that 
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notwithstandina all these acts and conversations and 


to 


3 the activity of the agents -- 


1 THE COURT: The Government has got to prove that 


w 


the conspiracy existed during this period. 
6 MR. FLANNERY: During this specific period. 


i THE COURT: That is riaht. 


: 8 MR. FLANNERY: Your Honor, the Government 
amona its requests will ask that the defendant have been 
10 shown to have withdrawn, if it appeared that he was a 


ll member of the conspiracy, from '68 on. 


12 THE COURT: What is that? 

13 MR. FLANNERY: The Government will ask that 

14 the Court charge the jury that it be demonstrated that he 

15 withdrew from the conspiracy, too, because my understand- 
16 ing -- 

7 | THE COURT: Wait a minute. You are getting 
18 | way ahead of it. I am not going to so charge. The 

9 | Government has got to prove that the conspiracy existed 


at some time during theperiod allowed by the extradition 


treaty and that Mr. 


Flores was a member of it and in proof 


on those two issues the Government can introduce evidence 


as to prior acts on the part of Mr. Flores having a bearing | 


| on his knowledge and intent. It is pure and simple. I 


don't know why that is so complicated. 
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MR. FLANNERY: Okay, vour Honor, the 


Government will therefore during the course of that evidence 


4 be able to demonstrate conversations with others and their 
5 activities on his behalf. Is that correct? 

6 THE COURT: Wait a minute. No, what do 

7 the activities of others on his behalf have to do with 

8 his knowledge and intent? 


9 MR. FLANNERY: When he instructs somebody 
10 to do something and they do it and they come back to him 
1] and they have a conversation with him and thev have a subse- 


quent conversation -- 


13 THE COURT: The conversation, but whether thev 


14 carry it out or not, I don't see why that has any bearing. 


Why has that qot a bearing? 


It has a bearine to this extent, 


MR. FLANNERY: 


and that is -- 


How does that refer to his knowledaqe 


THE COURT: 


and intent? 


MR. FLANNERY: His activities with others will 


21 be important in the following way: 


2 For example, if he asks someone to nick up heroin) 


' 


2 | and that person does go pick it um and then comes back and | 


brings it to him -- | 

25 THE COURT: As far as the jurv is concerned, | 
i a 

| 

| 
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the first part has hbearina on his knowledqe and intent 


if you put 


in evidence that he told Joe Doakes to pick 


4 un some heroin: but it Joe Doakes picks up the heroin 


in @ period outside the extradition period, I can't see 


that. 


MR. FLANNERY: And if he brinas it back and 


describes it to him and describes the course of activity 


i 9 that Flores has been with and friends -- 
10 THE COURT: 1 am qoing to have a very sharp 
11 dispute on all that, I can tell you, because although 
12 these people don't seem to understand it, I think I am 
13 living up to that treaty and I don't see what all the 
l4 fuss is about, but it is quite clear the object of this 
15 charge is whether there was a conspiracy between the dates 
16 September 3, 1979 and April 30, 1971 and if there was, 
17 whether Mr. Flores was a member of it and the Government 
18 has got to prove that those two factors -- and I will allow 
19 the Government to say on the basis of prior acts of the 
20 defendant, they can consider that and they can consider 
21 it only in connection with his knowledge and intent in 
2 this period of September 3, 1970 to April 39, 1971. 
2 | 


Offhand I don't see what evidence that Joe 


Doakes did something during this perior period following 


a talk with Mr. Flores -- I don't see that that has any 
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bearina particularly on his criminal intent. I think 
that is what these fellows are wor ed about because 
what you are doing then, you are just spilling over the 
conspiracy and make it difficult for the jury to determine. 
What they have qot to determine is that a 
conspiracy existed between these two dates. 
MR. FLANNERY: My understanding of the law 
is that this s.cuation was comnarable to those ex post 


,cto cases when prior to a certain date there was not in 


oO 
exiscence any law which prascribed conduct by certain 


people. 

However, there was a law effective as of a 
certain date, in this instance September 3, 1970. 

You. wre therefore permitted in such circum- 
stances, without violating any constitutional principle, 
to demonstrate what had occurred, for example, in terms 
of the conspiracy prior to that date with the specific 
instruction that you had to find the individual who was 
charged with the crime continued to be a member of afore- 
said conspiracy existing prior to the effective date of 
any statute. 

It was my understanding that your description 
of the prior acts and activities of this defendant 


relating only to his state of mind was a comparable decis:on 
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to the ex post facto cases. 

THE COURT: I am not sure it is comparable 
SG aii. I reals m not sure of that. 

Well, now what do ‘ou say about these fellows 
want an adjournment I take it. What is the Government's 
position about that? 

MR. FLANNERY: Well, your Honor, we don't take 
a position with respect to adjournments. I have noted 
the factors that I think should be taken into consideration 
by your Honor. The situation with respect to the time 
it had to prepare this case, the fact that there is 
nothing to indicate the defendant has any problem, the 
frivolity of the motion filed »y an attorney not of 
record, but nevertheless a friend of the family. 

I think those factors, if one were to take 
a position, militate against an adjournment. 

MR. ASNESS: May I briefly be heard, Judge? 

THE COURT: Yes. What about this, who is the 
attorney of record? Diller, I guess, isn't it? 

MR. ASNESS: I am, Judge. 

THE COURT: You filed? 

MR. ASNESS: I am Mr. Diller's partner so I am 


Mr. Diller. 


COURT: Have you filed a notice of appearance 
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MR. ASNESS: I don't think I have to, but 
if the Court wants me to I will. 

THE COURT: Yes, I do. 

MR. ASNESS: Firstly, addressing myself to the 
comments made by Mr. Flannery, when he says that these 
motions are frivolous, or the frivolity of the motions, 
Judue, I take umbrage at that. I read these motions care- 
fully and I found them interesting and fascinating, but 
certainly not frivolous. 

THE COURT: Lots of things are interesting 
ut frivolous. 

MR. ASNESS: That is true. But I find some 


areat issues of international law -- 


THE COURT: I used to be an international lawyer 


once upon a time. I don't really see anv qreat iss.cs of 

international law. You do, but I don't. 

MR. ASNESS: And Mr. Shaw does and TI have 
read them and I think they are not frivolous 

Judge, furthermore, saying that this defendant 
has had time to prepare his case, this is an extremely 
somplex case, Judge. 

THE COURT: It isn't all that complex. 
tried the other defendants, you know that. 


MR. ASNESS: I know you have, Judge. 
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: THE COURT: It wasn't all that complicated. 
3 | MR. ASNESS: This defendant has only heen here 
4 | three months and seriously spent most of his time 
5 | banking his hopes upon this particular issue that is now 
6 before this Court and perhaps is not hefore the Court 
7 because a writ of mandamus has been filed and I think in 
8 the interests of justice, Judge, he is facing an extremely 
9 stiff penalty. It is under the old law. There is a 
10 mandatory minimum. I ask that he be permitted to go out 
1] and seek these witnesses. 
12 Mr. Flamery has stated that he has not been 
13 told who these witnesses are. If I can have five or ten 
14 minutes alone with him, perhaps we can inform the Court 
15 } who these witnesses are that he seeks. 
16 jj MR. FLANNERY: Now we are learning for the 
17 | first time today that no efforts have been made, in 
18 | Other words, 
19 | MR. ASNESS: I do not Say that. He is making 
20 efforts, but he is makina them from the Men's Correctional 
21 | Center and he has an attorney that has been on trial. 
22 | THE COURT: Why don't we do this, gentlemen. 
23 It is now ten after 10:00. Why don't you talk to your 
24 client for a few minutes and then come back and tell me. 
25 | I would like to know what these problems ar because I 
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think there should be a little more snecificity. 


rh 


3 DEFENDANT FLORES: Excuse me, your Honor, I 


4 can tell you right here. 


THE COURT: No, you better talk to vour lawyer 


ou 


6 and come back. Why don't we recess for five minutes 


‘ and come back. 


8 (Recess. ) 


9 MR. ASNESS: Thank you for the courtesy of 
10 a few moments, Judge. 
ll THE COURT: Okay. 


12 MR. ASNESS: Your Honor, basically the witnesses 


that Mr. Flores has just told me at this moment that he is 


interested in securing is a Mr. Anthony or Tony Segura 


1 | who is in Atlanta. That shouldn't be much of a difficulty. 


No. 


THE COURT: 


There is a notary public w*ose 


MR. ASNESS: 


name he does not have, it is back in prison right now, 


who will be an interesting witness, Horacio Quinones. 


20 There is a Mr. George Alvarez. 


21 | DEFENDANT FLORES: He was in the old case. 


2 || - THE COURT: The last I knew of Quinones he is in 


23 | Danbury. 


! DEFENDANT FLORES: Mr. Quinones is in the buildinh 
2 | #mnext door. | 
! 


| 
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THE COURT: That must be for his being a 
witness. 

MR. ASNESS: Furthermore he needs his wife, 
Estella Gomez Flores and they have been moking urgent 
appeals for a visa for her to come here. 

He expects it to be in a couple of weeks. 
She will be an important witness in certain aspects of 
this case. 


DEFENDANT FLORES: Excuse me, to correct Mr. 


Asness, my wife's visa was granted last Monday, so it is 


only a matter of time for me to have enough money for me 
to send for her to come here. 

MR. ASNESS: Miss Delia Burgos and, Judae, 
there is also -- I wrote down secret witness because Mr. 
Flores does not want the Gover nent to know about this 
particular individual. 

THE COURT: All right. 

MR. ASNESS: Judge, allow me to say this. 

In talking with Mr. Shaw, Mr. Shaw feels there are 
international communications going on now between our 
State Department and the Sovereignty of Spain. 

THE COURT: The Spanish Government. 

MR. ASNESS: Furthermore, Judge, Mr. Flores 


does not have a lot of money. Many people count other 
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people's monev. Mr. Flores does not have money. His 
sister has been doing all his leq work for him in this 
case. lle needs this time. Judge, in view of the 
international complications, in view of the severity of 
the penalty, in view of the fact that he is in jail, not 
on the street and derives no real benefit, in view of the 
fact we are willing to waive any speedy trial issues in this 
case, I just think in the interests of justice that a 
dealy in this trial would be a prudent one, Judae. 

THE COURT: I will tell you what I will do. 
If Mr. Flores vill siqn -- I would like that siqned today 
a statement under oath that he is waiving any rights he 
may have under the pretrial act or under our rules here, 
the six month plan, the three month plan, I will adjourn 
this trial. I won't adjourn it for long, though. I will 
adjourn it until a week from today or next Tuesday. 


MR. ASNESS: That is not aqoina to be sufficient, 


THE COURT: I am going to put it down and you 
are going to have to tell me that it is not sufficient. 


That is what I am going to do and then if you want to you 


can go up to the Court of Appeals in the meantime with your 


mandamus petition. 


DEFENDANT FLORES: Excuse me, your Honor, could 
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we have more like twc weeks? This wav I can find out 
exactly when my wife is coming and if I waive my rights 
why can't I have two months? 

THE COURT: I want that, number one, but number 
two, I am not going to give you a lona adjournment because 
I think this creates problems for everybody, really. It 
certainly creates problems for me. 

DEFENDANT FLORES: Three years I have been locked 
up. I haven't been in the street at no time. I have 
been in Spanish prisons. 

THE COURT: The unfortunate thing, Mr. Flores, 
you weren't here whenever it was we tried your co-defendants 
which was three years aqo. 

DEFENDANT FLORES: That was no fault of mine, 
your Honor. 

MR. ASNESS: I prefer if you didn't comment on 
that at this point. 

Your Honor, I think what the defendant is saying 
he is incarcerated, he is under a tremendous burden to 
defend himself and besides the Court's scheduling problems, 
I see no other problems. I don't know if the Government 
has any witness problems or if this trial was delayed 
longer than the Court has asked for. 


THE COURT: I am going to put it down for next 
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Tuesday, but I will be perfectly willing to have a pretrial 
conference this Friday and see where we stand and then if 
there is any good reason for a further postponement I will 
consider it. 

MR. ASNESS: Judge, this Friday I will be 
out of the city. Could it be Monday? 

THE COURT: Monday is my motion day, do you 
have any problems? 

MR. FLANNERY: No, except if there is going to 


be difficulty with commencing on Tuesday -- if the 


defense is going to raise some question which your Honor 


ls going to consider -- I do have some people that have 
jobs and have to travel and I would like to have better 
notice than one day. 

THE COURT: What is your problem? 


MR. ASNESS: I will be out of the city, 


COURT: I know it is Good Friday. 
MR. ASNESS: Could we put it down for Wednesday 
and then have a PTC on MOnday or Tuesday, Judge? 
THF COURT: Will that be aqreeable to vou? 
T COURT 4 
MR. FLANNERY: I will do that. / Put own for 
Wednesday and then we will have a pretrial conference on 


Monday. I start motions at 9:15, so how about 3:30 on 
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Monday? 


MR. ASNESS: Fine, Judqe. 9:45 on Wednesday, 


THE COURT: That is right. At that time I 
would like to see what progress has been made, what are 
the remaining problems. I do think, Mr. Flores, from your 
point of view, I would like to aet this thing over with and 
I think you would, too, and this is based on vour sianing 
a statement today that he is waiving all these rules 
and it meets with the approval of the Government, a 
statement under oath. 

MR. FLANNERY: I think that would satisfy the 
speedy trial rules, your Honor. 

THE COURT: I want you to be sure that you 
are satisfied with it and that it is made under cath and 
it will be made today and filed. 

MR. FLANNERY: Could we have a voir dire on 
the record antedating any filing of the motion so that we 
can know now so that the period of time is closed so 


if there are any difficulties, there hasn't been any 


doubt that the defendant has chosen to wilave his rights 


under the prompt disposition rules. 
THE COURT: I want to get that in the file. 


I want that in the record and I want you gentlemen to 
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and I want a statement made under oath on 

will be in the file todav. 

MR. FLANNERY: Certainly, your Honor. 

Your Honor, could I ask that a copy of that 
be served on the Government so that I have k:.owledge that 
“uch an affidavit has been filed? 

THE COURT: I want vou to be satisfied as 
to the content of it. I want you to be with them when they 


do this thing and if there are any questions that you can't 


resolve, I will resolve them, but I want you to be satisfied 


under the speedy trial act and all these other things that 
your riahts are protected, certainly. 

MR. ASNESS: Your Honor, a minor request. 
would like Mr. Flores brought here by the marshals for the 
pretrial conference. 

THE COURT: Yes. Marshal, do that. That is 
the one advantage to this facility, it can be easily 
done and I would like him to be here. 

MR. FLANNERY: Your Honor, we will be aqoina to 
my office to work it out. 

THE COURT: Yes, and I want this affidavit 
to be sworn to before a notary public and I want the 
Government to be satisfied as to the content of it. 


Why don't you work that out together right now. 
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MR. FLANNERY: Your Honor, I think we could 
probably leave the defendant here in the courtroom with 
the marshal for a short time. No, I think they can take 
him back to the holding pen until we are ready to have him 
deal with the affidavit, would that he fine? 

THE MARSHAL: Yes. 


THE COURT: I am sure we can do that. 


(Adjourned. ) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


73 Cr, 19 (D,B.B.) 


GOVERNMENT'S MEMORANDUM OF LAW 
IN SUPPORT OF ADMITTING EVIDENCE 
OF EVENTS PRIOR TO SEPTEF*ER 3, 
1370, 


a 


This Memorandum of Law is filed in support of the 
Government's application to introduce evicaace demonstrating 
the existence of a conspiracy from 1968 to April, 1971, as 


well as to prove the intent and purpose of the conspirators 


including Flores,” See, United States v, Dennis, 183 F.2d 


201 (2d Cir, 1950), aff'd, 341 U. S, 494 (1951). The Court 


* Needless to say, the Government realizes it vast prove 
pursuant to the decision of the High Court of Spain dated 
November 13, 1973, that Flores was a member of the con- 
apeneey from September 3, 1970, to April 30, 1971, and 
that during that time at least one overt act was taken 
by one conspirator, 
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in its decision dated March 24, 1976, cited United 
States v, Papadakis, 510 F, 20 287, 294 (2d Cir.) 
cert, denied, 421 U, S, 950 (1975), a conspiracy case, 
which expressly endorsed the introduction of prior acts 
to demonstrate a pattern of conduct, Until the pre- 
trial conference of April 12, 1976, the United States 
Government accordingly but perhaps mistakenly under- 
stood the Court's March 26th decision to be consonant 
with the instant application, However, following that 
conference, the Government is uncertain what will be 
admissible at trial and therefore seeks, by way of 
this motion, a pre-trial ruling whether the Government 
will be permitted to prove the existence of the entire 
3-1/2 year conspiracy and similar criminal acts in the 


manner, and to the extent herein specifically requested, 


Procedural Back round 

On January 1, 1973, Flores was indicted 
for conspiring from January 1, 1968, to about April 30, 
1971, to violate the Federal narcotics law, However, 
he was then a fugitive and it was not wntil March of 
1973, that he was arrested in Barcelona, Spain, 
Spain confined him not only pursuant to the American 
extradition request but also for crimes he committed 
within the Spanish territory,.* Flores resisted 


extradition, 


* The crimes were possession of a false passport and 
possession of drugs. 2 
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Nevertheless, the High Court of Spain on 
November 13, 1973, decided "with respect to the charges 
brought against him [Flores] before the Court of the 
Southern District of New York, the extradition must be 
granted, but expressly limited to activities from 
September 3, 1970, to April 30, 1971, all previous 
activities being excluded,"* The period was defined 
in this manner because tae only treaty according to 
the Spanish Court covering the subject crime entered 
into force on September 3, 19/).** Accordingly, Flores 
has not been charged by this or any other Federal 
district for any prior or subsequent criminal activity. 

Flores remained in Spanish prison serving 
out the sentence imposed by the Spanish Courts until 
about February 14, 1976, when he was arraigned in the 
Southern District of New York, Bail was then set at 
Three Million Dollars, Flores was and rerains confined 
at the Metropolitan Correctional Center. 

On Februar; 26, 1976, the defense moved for 
an order precluding the United States from introducing 
any evidence of defendmt's activities prior to 
September 3, 1970, 


* an official translation by the ‘mited States Department 
of State is hereto attached as Appendix A. See 
Decision” at 4, 


** "Treaty for the Suppression of illegal Traffic of Marcetics 
Drugs" was signed Geneva on Jume 26, 19%. 
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The Government in its memorandum of law contended 

that “at trial all of the evidence of the defendant's 
conspiratorial behavior is admissible against him sub- 
ject only to the limitation that the jury must find 
that all the necessary elements of the crime charged 
existed sometime during the period Septembor 3, 1970, 
to April 30, 1971," (Emphasis added.) The Court in 
its decision dated March 26, 1976, said: "The 
Government may introduce evidence of defendant's pricr 
acts and conversations which may be relevant to defend- 
ant's knowledge and intent with respect to Acts committed 
during this period," 

Until April 13, 1976, the Government's understanding 
of the Court's decision was that the Government would 
prove the entire corapiracy but be "held responsible 
to a period of time (September 3, 1970, to April 30, 
1971] during which period of time the Government [would] 
have to prove that this defendant, Mr, Flores, was a 
continued member of that conspiracy."* The Court 
characterized anything that happened before the "relevant 
period" as "purely background," T, 17, The Governnent, 
to clarify its understanding of the Court's position, 
inquired whether it would be permitted "to demonstrate 


LL SSN _<qennstessssnsntsenasssissasssaussssnsisenassensmmersere 


* Transcript (hereinafter "T') of April 13, 1976, robing 
room conference at 16, 
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conversations [of Flores] with others and their 
activities on his [Flores'] behalf." T. 19. The 
Court said the Government would not be g80 permitted, 


id. However, the Court did request some explanation 


for the Government's position, T. 18-20, and expressed 


Some uncertainty concerning the Government's comparison 
of the instant extradition question to conspiracies in 
“ex post facto" cases, 
On the same day as the robing room conference 
in which the hereinabove described discussion occurred, 
the defense did file a petition in the United States 
Court of Appeals, Second Circuit, seeking to mandarus 
the Honorable Dudley B. Bonsal based solely on a communi- 
cation by the Spanish Consul General disapproving this 
Court's March 26th decision. The mandamus petition was 
thereafter dismissed on Apirl 15, 1976.* Further, the 
United States Attorney for the Southern District of New York 
has not violated the extradition decision because Flores has not 
been, nor is it contemplated that he wili be, arrested, arraigned, 
charged of indicated for any activity prior or subsequent to the 
"Relevant period"; the United States Attorney merely seeks 
* Antonio Flores v. Hon, Dudley Bonsal, United States 
Distric Judge, Southera District of New York 
Docket no. 76-3020 (2d Circuit, denied April 15, 1976), 
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to introduce "evidence" of prior conduct, 


The Government, for the purposes, of 


discussing in an intelligible manner the questions 


raised by this application will briefly set forth 
a description of the entire conspiracy including the 


“relevant period," 


THE CONSPIRACY 

During 1968 Edouard Rimheud, a French 
citizen living in France, began a corresnondence with 
Josevh Lucarotti, another Frenchman who was then serv- 
ing a sentence in the Atlanta Federal Penitentiary, 
After a period of time Lucarotti wrote and asked 
Rimbaud if he had a source for heroin, Lucarotti 
stated that he had a buyer for such heroin, He also 
stated that he, Lucarotti, had an associate, After 
Rimbaud replied that he had a source for heroin but © 
no money to buy it with, Lucarotti wrote and told 
him that his associate's wife would give him $16,000 
for the heroin and Lucarotti also gave Rimbaud the 
address of his associate's wife, 

In July, 1968, Rimbaud went to Montreal, 
Upon his arrival he sent a telegram to the address 


given to him by Lucarotti asking for an appointment, 
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During the following weekend two women came to 
Montreal to see Rimbaud, One was Lillian Santana 


and the other Delia Burgos who Lillian identified 


as the buyer's wife, After a discussion concerning 


the prospective sale of heroin, the women returned 

to New York, Shortly thereafter, Lillian Santana 
returned to Montreal and gave Rimbaud $16,000, 

Rimbaud then returned to France and made arrangements 
for one Gilbert Bordure to bring five kilograms of 
heroin to Montreal. Rimbaud went ahead to Montreal 

to meet Bordure upon his arrival, However, when 
Bordure cleared customs in Montreal he told Rimbaud 
that he disposed of the heroin in the airport 

because he thought he was being watched, Rimbaud 

then went to New York to explain the loss to Lillian 
Santana, When he explained what happened, Lillian 
said that that would bother her husband and everybody. 
During his stay in New York, Rimbaud learned that 
Lillian Santana's husband was Ralph Jantana, Several 
days later Rimbaud was introduced to the American 
buyer of the heroin, Antonio Flores, He explained the 
loss to Flores and agreed to go back to France and try 
to make good on the loss, 
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Rimbaud then returned to France and once 
he located more heroin he wrote to Flores and told him 
to come to France to pick it up. Rimbaud met Flores 
in Paris and told Flores that the heroin was not ready 
yet. Flores was accompanied to Paris by three other men, 
Angel Rivera, John "Buggy" Brown and Herman Rivera. 
Flores, Rivera and John "Buggy" Brown went to Avignon 
where Rimbaud gave Flores two kilograms of heroin, 

Flores returned to the United States in 
September and instructed Jones to go to Boston and 
pick up a package of heroin from Rivera and Brown 
upon their arrival at Logan Airport from France, 
Jones and Martinez then returned to New York and 
delivered the heroin to Flores. 

In October or November, 1968, Rimbaud met 
two producers of heroin in Frazce named Croce and Mari. 
They said that they knew Rimbaud had an American buyer 
to whom they would like to sell their heroin, They stated 


they would send twelve kilograms of heroin to Montreal 


through a courier, Edmund Taillet. In January, 1969, 


Rimbaud went to New York and contacted Lillian Santana 
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and Flores, He told them he was expecting twelve 
kilos of heroin to arrive in Montreal, Flores and 
Rimbaud agreed upon a price of $10,000 per kilogram. 
Rimbaud then went to Montreal to await the arrival 
of Taillet with the heroin, 

Edmund Taillet, a French nightclub 
entertainer and television performer, after being 
recruited as a courier by several French producers 
of heroin named Marro, Croce and Mari, was introduced 
to Rimbaud in Marseille, He then secreted twelve 
kilograms of heroin in musical amplifiers and left 
for Montreal, He arrived in Montreal and delivere¢ 
the heroin to Rimbaud, 

Once Rimbaud had received the heroin from 
Taillet, he notified Flores who came to Montreal, The 
heroin was delivered to Flores in two installments with 
Flores returning to New York with the first shipment 
and then returning to Montreal to pick up the remainder, 
Rimbaud received about $125,000 and returned to France 


after depositing the money in a Swiss bank, 
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In February, 1969, Taillet was again 
asked to bring heroin to Montreal secreted in 
musical amplifiers, This time he secreted twenty 
kilograms of heroin in his amplifiers and shipped 
them with the quipment of a famous French bandleader, 
Johnny Holliday. In March, Taillet arrived in Montreal 
and again was to meet Rimbaud and deliver *.1e heroin to 
him, However, while waiting for Rimbaud to arrive, 
Taillet saw a picture of Rimbaud on the news as one 
of those arrested in New York in possession of over 
twenty kilos of heroin, Taillet then deliwered the 
heroin to one Guido Rendel who was sent as a replace- 
ment for Rimbaud. 

Rimbaud had come to New York prior to his 
scheduled rendezvous with Taillet in Montreal in March, 
1969, to see a friend of his named Christian Hysohion, 
While in New York, Hysohion and Rimbaud were arrested 
in possession of heroin on March 9, 1969, and incarcerated 


at West Street Federal Detention Headquarters, For a more 


complete discussion of the facts, see Jnited States v, 


Hysohion, 439 F,2d 274 (2d Cir, 1971). 


While in West Street Rimbaud saw Flores who 
had also been arrested, Flores asked Rimbaud who his 
French connection was, Rimbaud told Flores that this 
was not the time to speak of such things, Flores told 
Rimbaud that he would send Rimbaud a lawyer, Shortly 


thereafter when Rimbaud was in che courthouse, Horacio 


10 


Quinones appeared and stated that he represented 
Rimbaud, Rimbaud then spoke to Quinones at West 
Street on several occasions, Quinones Told Rimbaud 
that Flores wanted to know who the French connection 
was. Rimbaud refused to tell Quinones because 
Rimbaud was hoping to raise bail, return to France 
and continue trafficking in heroin, In order to 
raise the $75,000 bail, Rimbaud had Quinones mail 
some letters to a Frenchman named Jean Dieupart, 
Rimbaud was trying to arrange for the importation of 
two kilos of heroin in order to raise the bail, The 
heroin was to be secreted in the hollow of ski poles, 
However, the plan failed and the ski poles were seized, 


For a more complete discussion of the so-called “ski 


pole affair" see United States v. Hysohion, 448 F.2d 
343 (2d Cir, 1971). When Rimbaud learned of the seizure 


and upon the renewed requests of Quinones for the 

name of the French connection, Rimbaud agreed to give 
Quinones the French connection. Quinones also stated 
that his fee was $8,500 and that Flores had given him 
$1,000 toward it and that Rimbaud still owed him $7,500. 
Rimbaud thereafter wrote a letter of introduction to 
Dieupart asking him to put the bearer in touch with 
Croce and Mari and instructing Dieupart to give Quinones 
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$7,500, This letter was given to Quinones unsealed, 
Quinones had the address to which the letter was to go, 
The contents of the letter were also the subject of 
discussion between Quinones and Rimbaud, Quinones 
came to see Rimbaud sometime thereafter and told 
Rimbaud that he and Flores had been to France; that 
they had seen Dieupart; and that Diewpart had provided 
$7,500 which Flores, who was still in Europe, was 
going to bring into the United States for Quinones, 
Quinones saw Rimbaud again in October or November, 
1969, Quinones said that Flores had given him the 
$7,500 and had also stated that he, Flores, had met the 
French connection, Rimbaud testified that some portions 
of some of his conversations with Quinones were trans- 
lated by Hysohion who was present for some of the 
Rimbaud-Quinones meetings, 

During the summer of 1969 Taillet met with 
the aforementioned French producers of heroin, At this 
meeting the French producers of heroin introduced 
Taillet to the man they said would be Rimbaud's replace- 
ment, Taillet was introduced to Antonio Flores, Shortly 
thereafter Taillet went to New York City, where he met 
Antonio Flores, Flores gave Taillet about $150,000, 
Taillet took the money bak to France and gave it to 


the heroin suppliers, 


Prior to the meeting in New York with Flores, 
Taillet had been in Montreal where he met a woman, Noella 
Richard, whobecame his mistress, He started this relation- 
ship with Noella Richard for the purpose of having her 
visit him in France and then unbeknownst to her load 
her car with heroin and have her return to Canada with 
the car, After returning to France with the $150,000, 
Taillet invited Noella to visit France and to ship 
her car to France so they could tour the countryside, 
Noella arrived in France with her car, One night 
Taillet borrowed the car and had it loaded with 
twenty kilos of heroin, Thereafter Noella returned 


home and shipped her car back to Ganada, When Noella 


told Taillet that her car had arrived in Canada, 


Taillet left for Montreal, After the car had cleared 
Canadian customs Taillet, Noella and two others went 

for a weekend trip in Noella's car to New York, Taillet 
met Flores when he arrived in New York, At this time 
Floree introduced Teillet to Anthony Segura, He told 
Taillet that in the future Tafillet would deal with 
Segura who would represent his interests, The next 

day Taillet borrowed Noella's car and Taillet and 


Segura went to Queens where they unloaded the heroin 
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from Noella's car, Noella then left for Canada with 
her car, The next day Segura gave Taillet about 
$100,000, A few days later Segura gave Taillet another 
$30,000 or $50,000, 

Taillet then, in addition to these trips already 
described, made about seven more trips to New York, On 
about three of these occasions he delivered heroin to 
Segura in New York and on about four of these occasions 
he picked up money from him in New York, 

Then in the Spring of 1971, Taillet was asked 
to go to New York and pick up the keys to a car that 
someone named Mos had taken to New York. Taillet 
was to deliver the keys and describe the location of the 
car to Segura and pick up $1,000,000 from Segura as 
payment for the 93 kilos of heroin secreted in the car, 
Taillet came to New York and after some delay passed the 
keys of the car to Segura, Segura thereafter complained 
that he had found only 73 kilos of heroin in the car, 
Segura insisted on taking Taillet to see Flores, Flores 
and Taillet discussed this development, Then Segura 
and Taillet located the remaining 20 kilos, Shortly 
afterwards Segura made a partial payment of $370,000 
which Taillet sent out of the United States via a >ther 
courier, Taillet was arrested in New York on april 29, 
1971, 
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ARGUMENT 

POINT ONE 
THE PRINCIPLE OF "SPECIALITY" 
IS CONCERNED EXCLUSIVELY WITH 
PROSECUTIONS BY THE REQUISITION- 
ING STATE; NO PRINCIPLE OF 
INTERNATIONAL LAW, INCLUDING 
"SPECIALITY", PRESCRIBES,NOR 
MAY IT PROSCRIBE, A REQUISITION- 
ING STATE'S EVIDENTIARY RULES. 

The ; ‘inciple of "speciality" provides that "the 
requisitioning state may not, without the permission of the 
asylum state, try or punish the fugitive for any crimes 
committed before the extradition, except the crimes for which 
he was extradited," Friedmann, Lissitzyn & Pugh, INTERNATIONAL 
LAW 493 (1969). 

That is clearly the meaning of the Spanish High 
Court's decision when it states "with respect to the charges" 
the extradition is granted limited to the "relevant period." 
Decision at 4; See also Decizion at 7. The much heralded 
"promise" issued by the United States Embassy gave only "the 
specific assurance on the part of the Department of Justice 
that Antonio Flores [would] not be_prosecuted in the United 
States of America for prior infractions or infractions 
different than those which are concretely referred to by the 
decision portion of tse dictated decree . . ." (emphasis added.) 
No. 136. Verbal Note.* 


*¥ The complete text of the "No. a ote as been attache 
as Appendix B. 
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And in fact, Flores is only being "prosecuted" for what he has 
been extradited. In ex post facto cases the defendant is not 
deemed to have been prosecuted for anything but the conspiracy 
following the effective date of the statute although it is a 
clear principle of evidence that the existence of the conspir- 
acy prior to the effective date may be shown. United States v. 
Fino, 478 F,2d 35, 38 (2d Cir. 1973), cert. denied, 417 U.S. 
918 (1974); United States v. Smith, 464 F.2d 1129 (2d Cir.), 
cert. denied, 09 U.S. 1023 (1972); United States v. Ferrara, 
458 F.2d 868 (2d Cir.),cert. denied, 408 U.S. 931 (1972); 
United States v. Binder, 453 F.2d 805, 808 (2d Cir. 1971), 
cert. uenied, 407 U.S. 920 (1972); United States v. Russo, 442 
F.2d 498, 501 (2d Cir. 1971), cert. denied, 40r U.S. 1023 
(1972). When prior similar acts are introduced at trial, the 
accused is not understood tc .ave been prosecuted for those 
prior acts. Umited States v. Papadakis, supra, Nor would the 
admissibility of Flores' acts and conversations and the acts 
and conversations of his conspirators (or agents) prior to the 
"relevant period" constitute a "psosecution" for those acts and 
convers -ions merely by admitting those acts and conversations 
into evidence. The rules with respect to the admissibility of 
these acts and conversations a 2 rules of evidence which are not 
properly the subject of international law. 

That this is the case becomes self evident upon 
examining the rules of evidence as applied during the extradition 


proceedings themselves. Extradition treaties do not usually set 
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forth by what evidentiary means the asylum state may conduct 
its proceeding. In the Spanish Treaty of 1904* amended by 
the Geneva Convention of 1936** which included the crimes of 
narcotics conspiracy, there is no reference to which nation's 
or what rules of evidence apply to the extradition proceeding 
itself; it is understood that the rules of the asy)um state 
apply. Mr. Justice Brandeis discussing a similar question in 
Collins v. Loisel, 295 U.S. 309, 317 (1922), when the United 
States was the asylum state and Great Britain the requisitioning 
state, said that one treaty's reference to “evidence of criminal- 
y" did not refer "to the character of the ewidence or to the 
rules governing admissibility" (emphasis added). This Circuit 
has necessarily followed Collins, supra,in Shapiro v. Ferrandina, 
478 F.2d 894, 900-905 (2d Cir. 1973), an extradition request by 
Israel, It follows,a fortiori, that during a trial, subsequent to 
the extradition proceedings, the requisitioning state applies its 


rules as they apply "to the character of the evidence or to the 


rules governing admissibility." The contrary proposition, in the 


context of the instant prosecution, immediately suggests two 
absurd possibilities: If Flores took the rtand,the gevcrnment 


would be precluded from impeaching his testimony with felonies 


loy, reaties, Convencions, 
Protocons and sgrecuents between the United States and other 
powers, 1776-1909 At 1712. 


** Convention for the Suppression ot I)lici:: Traffic in Dangerous 
Drugs 196 LN.T.8. 299 


wee 8622: ULS.T. 738 


prior to September 3, 1970, or any activity by the defend- 
ant followine April 30, 1971, for example, flight, would be 
inadmissible on the question of defendant's consciousness of 
guilt. Both impeaching a witness with prior convictions and 
demonstrating flight with appropriz_- instructions are principles 
of evidence weil established. 

Thus, the government contends by the fact it has not 
and does not intend to charge by complaint or indictment Mr. 
Flores for his acts prior to September 3, 1970, it is not 


“prosecuting” him, The Government seeks by this fo-um's 
applicable rules of evidence to introduce the acts and conver- 
sations of Flores and his conspirators (or agents) under other 
well established principles of law discussed, infra, in Points 
Two and Three. 
POINT TWO 

DECLARATIONS OF CO-CONSPIRATORS , 

MADE OUTSIDE THE PERIOD OF THE 

CONSPIRACY, "EFFECTIVELY" ALLEGED 

IN THE INDICTMENT, ARE ADMISSIBLE 

AGAINST ALL CONSPIRATORS IF IN 

FACT THE CONSPIRACY EXISTED AT THE 

TIME OF THE DECLARATIONS. 


To prove the conspiracy following September 3, 1970, 


the Government seeks to offer at trial evidence of various acts 


and conversations of defendant Flores and his co-conspirators 
which took place prior to that date. As has been filly set forth 


earlier, the evidence reveals that the conspiracy in this case 
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did not start on September 3, 1970, but actually much earlier 
in 1968. 

There is no question that statements of a conspirator 
during the course of and in furtherance of a conspiracy are 
admissible against all other members of the conspiracy to prove 
the existence ot the conspiracy. Fed. Rule Evid. Section 
801(d) (2) (E). 

To convict the defendants of the conspiracy charged 
in this case, the Government must prove that the conspiracy 
existed during the period between September 3, 1970, and April 
30, 1971 Mhecatebabens referred to as the relevant period”). 
Although it is required that the Government satisfy the jury 
of the existence of a conspiracy within the "relevant period", 
the Government is not barred from proving activities done either 
before or even after the stated "relevant period" to show tle 
existence of he conspiracy alleged and the membership of the 
defendant Flores therein. In short, the time period "effectively" 
alleged in the indictment as a result of the Spanish decision 
governs to the extent that it requires the Government to prove 
the conspiracy existed during the "relevant period," but it does 
not cestrict the Government's evidence co activities only within 
that period. 

In United States v. Dennis, 183 7.2d 201 (2d Cir. 1950), 
aff'd., 341 U.S. 494 (1951), defendants were charged as members 


of a conspiracy alleged in the indictment to have been from 1945 


“to 
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to 1948. The Government offered evidence at trial of a host 
of declarations made prior to 1945 by the defendants. Making 
it absolutely clear that tne declarations of a co-conspirators, 
made cutside the period of the conspiracy alleged in the 
indictment, were admissible against all conspirators if in 
fact th2 conspiracy existed at the time the declarations were 
made, Judge Learned Hand stated: 
"There can be no logical reason 
for limiting evidence to prove that 
the defendants were in a conspiracy 
between 1945 and 1948 to the period 
of the charge; if they were in the 
conspiracy earlier, declarations of 
any one of them or if any other person 
acting in concert with them are as 
competent as those made within the 
period laid. 183 F.2d at 231. 
in a more recent discussion of this same question, 
Judge Joseph Lord reaffirmed that for purposes of admitting 
declarations of co-conspirators "(t]he 'pendency' of the 
conspiracy relates to the period during which the conspiré cy, 
in fact, existed and is not restricted to the period charged 
in the indictment." United States v. Barrow, 229 F.Supp. 
722, 731 (E.D. Pa. 1964), aff'd., 363 F.2d 62 (3rd Cir. 1966), 
cert. denied, 385 U.S. 1001 (1967). See also, United Scrates 


v. Ledesm, 499 F.2d 36 (9th Cir. 1974.).* 


———— 


*¥ The fallacy of assuming that the period stated in the indict- 
ment governs the admissibility of declarations of co-conspirators 
is further illustrated by the principle that, if a conspiracy is 
shown to exist, declarations are admissible even in the absence 
of a conspiracy charge in the indictment. See, e.g., United 
States v. Zane, 495 F.2d 683 (2d Cir. 1974). 
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Further, as a matter of law, a conspiracy is presumed 
.to continue until the arrest of the central members of the 
conspiracy. E.g., Grunewald v. United States, 353 U.S. 391, 
401-02 (1957); Krulevitch v. United States, 336 U.S. 440, 
442 (1949). In this case Antonio “lores was not arrested 
until March of 1973 when there were other fugitives outstanding. 
Arguably, in the absence of any evidence that the conspiracy 
terminated before 1973, it must be considered to have continued 
through to that time and declarations of conspirators made in 
1973 in furtherance of the conspiracy are also admissible at 
trial. 
Based on Dennis and progeny, the Government therefore 
seeks to introduce this evidence as above outlined. 
POINT THREE 
EVEN IF THE CONVERSATIONS AND 
ACTIVITIES AMONG CONSPIRATORS 
ARE NOT ADMISSIBLE AS "IN 
FURTHERANCE OF" A CONSPIRACY, 
THEY ARE ADMISSIBLE UNDER THE 
LEGAL PRINCIPLE PERMITTING 
PROOF OF OTHER CRIMES, TO WIT, 
A PRIOR JOINT VENTURE, TO IMPORT 
HEROIN FROM FRANCE TO THE UNITED 
STATES, 
It is clear that, assuming arguendo the conspiracy only 
commenced on September 3, 1970, contrary to the evidence, proof 
of defendant Flores' and his co-conspirators role in the conduct 


of a similar joint venture to import heroin prior to the commence- 


ment of the conspiracy would be admissible to establish thet the 
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conspiracy in fact was in existence and was participated in by 


Flores, See Anderson v. United States, 417 U.S. 211, 219 


(1974); Lutwak v. United States, 244 U.S. 604 (1953); United 


States v. Super, 492 F.2d 319, 323 (2d Cir. 1974); United 
States v, Nathan, 476 F.2d 456, 459-60 (2d Cir. 1973). Such 
activity antedating the conspiracy constitutes evidence 
establishing that Flores together with the same conspirators 
during the relevant period committed acts similar to the acts 
which are charged against him. In United States v, Papadakis, 
510 F.2d 287, 295 (2d Cir, 1975), Judge Gurfein said on behalf 
of the panel, "The charge of conspiracy to commit criminal 
acts always requires proof of a course of conduct that will 
circumstantially prove the corrupt agreement, There is no 
more convincing proof to a jury than that of a pattern of 
conduct which unfolds before their eyes."" Thus did the court 
uphold as probative the admission of prior acts revealing 
"a pattern of conduct engaged in by Novoa and others ‘of which 
the crime charged was a part.'" Id, 

Of course, such similar acts are not direct proof 
of the conspiracy in the same sense as proof of acts committed 
within the period of the conspiracy, but it is admissible to 
establish that defendant and his co-conspirators had the same 


relationship and association in the period preceding September 
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3, 1970, as is charged against him for the period following 
September 5, 1970. As such, it is probative of the existence 
of the conspiracy and defendant Flores membership in that 
conspiracy. See United States v. Super supra; United States 
v. Nathan, supra; United States v. Garelle, 438 F.2d 366 

(2d Cir. 1970); cert. dismissed, 401 U.S. 967 (1971). See 
also, United States v. Miller, 478 F.2d 1315 (2d Cir. 1973); 
United States v. Persico, 425 F.2d 1375 (2d Cir.), cert. 
denied, 400 U.S. 869 (1970)* The evidence of such prior 
similar acts is freely admissible for a number of other 
purposes, clearly pertinent to the instant case, such as proof 
of motive, opportunity, intent, preparation, plan, knowledge, 
identity or absence of mistake or accident. Fed. Rule Evid. 
404(b). 

It is also clear that the acts and declarations of an 
agent(or agents) of Flores are admissible in evidence against 
Flores where a joint undertaking or enterprise is shown in fact 
to exist among him and other parties. United States v. Annunziato, 
293 F.2d 373, 380 n.4 (2d Cir.), cert. denied, 368 U.S. 919 


——+2 


(1961) (Friendly, J.) and United States v. Pugliese, 153 F.2d 


¥ These cases involve both proof of criminal activities preceding 
and following the criminal activities for which the defermknts were 
indicted and on trial. It is settled law that the sequence of the 
criminal activities sought to be proved is of no consequence. Rather, 
admissibility of other criminal activities, whether committed before 
or after the crimes charged in the indictment, is controlled by a 
determation of the similar nature and proximity of the particular 
criminal activities. See United States v. Rodriguez, 470 F.2d 587, 
590 (5th Cir. 1973); United States v. Smith, 2d 607, 609 

(2d Cir. 1965). 
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497, 500 (2d Cir. 1945) (bl. Hand, J.). See United States v. 
Miller, 246 F.2d 486 (2d Cir.), cert. denied, 355 U.S. 905 
(195/>, The basis of such admissibility was stated by this 
Circuit in United States v. Olweiss, 138 F.2d 798, 800 (2d 
Cir. 1943), cert. denied, 321 U.S. 744 (1944); the admission of 
such a statement" ... is merely an incident of the general 
principle of agency that the acts of any agent, within the 
scope of his authority, are competent against his principal." 
Compare, Fed. Rule Ev. Section 801(d) (2)(D). 

To be admissible, the declaration must, of course, 
have been made within the scope of the agent's authority and 
in furtherance of, and during the course of, the joint venture 
engaged in by the declarant and Flores, United States v. 
Marchisio, 344 F.2d 653, 668 (2d Cir. 1965); United States v. 
Sapperstein, 312 F.2d 694, 698 (4th Cir. 1963). But where the 
conditions of admissibility are met, the agent's declarations 
are, of course, binding against the defendant Flores. United 
States v. Marchisio, supra. 

Moreover, this rule of law has been embodied in the 
new rules of evidence. Fed. Rules Ev. 801(d) (2) (E)*. 

enate Judiciary Committee Report C!-1277 stated that 

"While the rule [801(d)(2)(E)] refers te a co-conspirator it is 
this committee's understanding that the rule is meant to carry 
forward the universally accepted doctrine that a Joint Venturer 
is considered as a co-conspirator for the purposes of this rule 


even though no conspiracy has heen charged. United States v. 
Rinald; 393 F.2d 97, 99 (2d Cir.), cert. denied, 3 


a 2 9 
hat ; United States v. Spencer, 415 F.2d T30I, 1304 (7th Cir. 
l ps 
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POINT FOUR 

FAILURE TO PERMIT THE GOVERNMENT 

TO PROVE THE ENTIRE CONSPIRACY 

(OR PRIOR JOINT VENTURE) AS 

ARGUED IN POINTS TWO AND THREE 

SUPRA, WILL SIGNIFICANTLY DISTORT 

THE FACTS OF THE CONSPIRACY AND 

IMPAIR THE CREDIBILITY OF PROSECU- 

TION WITHNESSES THEREBY UNFAIRLY 

PREJUDICING THE GOVERNMENT'S CASE. 

If the Government's understanding of the Court's 
present holding is correct that the Government's witnesses may 
only speak about acts and statements of the defendant Flores 
alone, then relevant properly admissible evidence, see Points Two 
and Three, supra, explaining the entire context of Flores’ action 
as well as the result of his statements will be excluded. 
Further, relevant and corroborative testimony by other witness 
will be excluded. The result will be not illumination but very 
likely confusion for the jury, and it is difficult to say to whom 
the prejudicte will accrue. It is clear that a witness testifying 
ir this restricted manner will give to the jury a false impression 
of the events. 
Referring to the factual description of "the conspiracy" 
“fre S 

in order to illustrate] Felee remarks, it is clear that by com- 
mencing Rimbaud's testimony figte with his conversation with 


Flores in August of 1968 will confuse the jury as to Flores' 


mi 
role for without more testimonéy, a clear undersanding of who 


Lillian Santana was and what her role was vis a vis Flores will 
be unavailable. Further, without Rimbayd conversing with Felix 
Olive, his french partner, as they seek a source of heroin it 


will‘ appear the heroin is lost on the one hand in a mysterious 


-25- 


A 126 
fashion but, produced on the other hand "Deus ex machina." 
Flores, the court will recall, is disappointed on his September 
1968 visit to France; he only gets 2 kilos for all his trouble. 
Why and how heroin later finds its way to Montreal in about 
January of 1969 and why Flores is interested in buying it then 
is not comprehensible without Rimbaud's conversations with the 
Corsicans in October of 1968. The Corsicans provided a new 
larger and reliable source; that is the significance of that 
meeting. 

The court will recall Taillet is a courier for the 
Corsicans. However, since Taillet does not see or speak to 
Flores on his first Montreal delivery in about January of 1969, 
will he be permitted to testify how he delivered the heroin 
to Rimbaud for Flores? Taillet's testimony is obviously an 
important element of his trip. It establishes a pattern for 
future deliveries to Flores and Flores' agent, Segura, a pattern 
which is followed up to and including Taillet's April 1971 
delivery of the Citroen. It defines Taillet's position in the 
conspiracy, a position which does not significantly alter 
through the "relevant period." 

When Rimbaud was arrested in March of 1969, the testimony 


will appear absolutely incredible and the proceedings will likely 


be incomprehensible to the jury if Rimbaud can not testify about 


his conversation with the attorney Quinones, whom Flores pro- 
mised to send to Rimbaud and whom Flores did send. Quinones is the 
agent both for Flores and Rimbavd. It is through Quinones as 


agents for both that Flores' French connection remains intact. 


~ 
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Of course, it is necessary for Taillet to testify 
about his dealing with Segura, Flores' agent, after Flores in- 
troduces Taillet to Flores. Segura's funccion prior to the 
"relevant period" is relevant to Flores’ state of mind and 
position in the conspiracy during the "relevant period." 

Reading through the factual description, "the conspir- 
acy", supra, no doubt suggests to the court other difficult 
areas which will arise prior to the “relevant period" ‘f state- 
ments of co-conspirators or agents are not admitted. 

Any objection as to the relevance of the statements 
and acts of these other participants has been discussed above 
in the other points. These instant remarks about the evidence 
itself are merely made to concretize the legal principlee above 
discussed. 
CONCLUSION 

The refore, the Government moves to introduce evidence 
demonstrating the existence of the entire conspiracy from 1968 
to April, 1971 including the statements and accs of conspirators 
“subject to connection" to prove the intent and purpose of the 


conspirators including Flores. In the alternative, the government 
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seeks to introduce evidence of a prior joint venture including 
the acts and statements of agents (or joint venturers), 
The Government respectfully submits that any other 


' 
course will unfairly pre}udice the Governments «ise. 


ROBERT B. FISKE, JR. 

United States Attorney for the 

Southern District of New York 

Attorney for the United States of 
America. 


JOHN P. FLANNERY 
Assistant United States Attorney 
- Of Counsel - 


Appendix A: Decision of the 
high Court of Spain regarding 
the extradition of Antonio 
Flores dated November 13, 1973. 
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THE CLERK: United States of America against 


to 


tot Antonio Flores. 
4 MR. FLANNERY: The government is ready, your 
5 Honor. John Flannery representing the government. Sitting 


6 with me at counsel table is a student assistant of mine, 

7 || Edward Mankowe.<z. | 

8 ! THE COURT: We scheduled this case for trial | 

9 | I think beginning Wednesday morning. 

10 | MR. FLANNERY: That's my understanding. 

ll |j MR. ASNESS: Good afternoon, your Honor. 

12 | There are several matters I would like to bring 

13. | +‘to the Court's attention, the first one being that it is | 

. 14 obvious that the indictment would have to at least be 

15 || severely redacted in this case to conform with the prvcof at | 

6 | trial, but more impo.rcantly, Judge -- 

17 \ THE COURT: I think I have ruled on that and 

18 || %&I think my ruling is quite clear. 

19 MR. ASNESS: As far as the redaction of the : 

20 indictment, “uidge™ | 

3 ee uk COURT: We can redact that during the trial. | 

2 | That is easy. Let's near the proof. | 
“ 23 | MR. ASNESS: Allow me to say this. The 

% | defendant's pesition in this is that, number one, this 

25 | indictment should be in fact dismissed. 
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THE COURT: You have mentioned that and I am not 
going to dismiss it. 

MR. ASNESS: I don't think I ever did. I don't 
secall ever mentioning any of these things, either redaction 
or dismissal. 

THE COURT: What's your point on the dismissal? 

MR. ASNESS: On the dismissal, Judge, the 
defendant is entitled to go to trial and the vehicle for 
that would be a proper indictment based upon legally compe- 
tent and »roper evidence against him. 

THE COURT: I ruled on that, didn't I? 


MR. ASNESS: Judge, I am not aware of any ruling 


COURT: I ruled what was to be produced at 
he trial. 
ASNESS: I am not taking issue with that, 
your Honor. 
COURT: Then don't take issue with it. 
ASNESS: I am saying something totally 
difrerent. testimony that was presented back in 1973 


against this def2ndant, at least 90 or 95 percent of it lI 


suggest to the Court could not be presented under the 


Court's present ruling. 


THE COURT: I know. I don't know about the 
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ercentage, but it won't be. 
MR. ASNESS: I understand that, however, there 


s a problem. The defendant has a right to go to trial on 


an indictment which at least in some way conforms to what the 


proof will be on trial. More importantly, prosecutors have 
argued that the grand jury is not a rubber stamp. 
I respectfully submit to this Court that if this case were 
represented today under the Court's ruling, your Honor, 
perhaps a grand jury would not even indict the defendant in 
this particular case. 

MR. FLANNERY: Your Honor, that's absolutely 
irrelevant to the question before the Court. 

THE. COURT: I think so. I would think I covered 
that, and I don't know why I have got to keep doing it. 
The government hes got to establish a cons,iracyand that the 
conspiracy continued from September 3, 1970, and it ran 
to not later than April 30, 1971, which is the date in the 


indictment. I don't think there is any problem in that. 


MR. ASNESS: Your Honor is denving my application 


THE COURT: That's right. 

MR. ASNESS: On the redaction, besides just 
redacting the dates at the beginning of count 1, your). ", 
we have certain other problems inherent in this indictment. 


THE COURT: I may not even give the jury the 
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2 indictment, so why are you worrying so? 
3 MR. ASNESS: I would just like to protect the 
4 | record. We have eleven overt acts here, none of them | 
| 
5 perhaps admissible. | 
6 THE COURT: I know. | 
7 MR. FLANNERY: Your Honor, that is a question of 
| 
8 sufficiency of evidence. 
9 THE COURT: I know. I don't think I need to : 
10 worry about this. On ene overt acts, offhand I would think | 
1 that overt acts, by even the defendant or somebody else | 
12 | that didn't occur during the period of the conspiracy wei 
13 September 3, 1970, to April 30, probably won't come in. 
14 Sure, I don't know why you are worrying about all this. | 
15 MR. ASNESS: Your Honor, we also have the names | 
16 | of defendants that have been acquittea. I am just worrying | 
17 about this being read to the jury. | 
18 MR. FLANNERY: That's irrelevant as a matter of | 
19 | law. 
20 | THE COURT: Please. Really, you ere just wasting 
21 | time. I am not worrying about any of these things. 
22 MR. ASNESS: Your Honor, there is another 
23 | problem I wish to bring to the Court's attention. Again, 
2% your Honor, I have to protect the record here on behalf of 
25 Mr. Flores. 
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2 THE COURT: You are spending an arful lot of 

3 time and you have been protecting it about cix or seven 

4 times. What's your next point? 

5 MR. ASNESS: It has come to my attention that 

6 this indictment was the first indictment, which was filed 

7 January of 1973. I am referring to the indictment that the 
8 government intends to bring Mr. Flores to trial on, 

9 73 Cr. 19. However, your Honor, that indictment has been 


10 superseded by another indictment filed in October of 1973, 


4 
1] namely, 73 Cr... 983, Judge. | 
12 THE COURT: I haven't seen that. Is there such 


13 i indictment? 
14 MR. FLANNERY: Yes, there was, but the government 
15 1S going to go to trial on the indictment. The defendant 
16 was extradited and can do nothing else. 
17 THE COURT: That answers your question, which I 
18 take it 1S this indictment which I have in my hand here, 
19 73 €r. 20, | 
20 : FLANNERY: That's correct. That's the one 
21 | the defendant » ')? go to trial on. 
22 IR. ASN! “S: Judge, I believe again for the 
23 record ‘at tie second indictment I mentioned, the later 

| 
24 indictment, is almost verbatim, the same as the first one, 


2 | and I am suggesting that in effect it was superseded and that 
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indictment is a nullity, your Honor, that this 

has been extradited on an improper indictment. 

have been extradited on the superseding indictment. 
THE COURT: That's denied. What's the next one? 
I have a motion here, but I didn't get a brief. 
ion from somebody, but there is no brief attached 

law, no facts. It asked for a dismissal because 


Vv 


indictment in New Orleans which names entirely 


V 


people. That has no bearing. Wnat's the bk 31s 


SHAW: Well, your Honor, ti.2re are two 


COURT: What's the basis for it? 
SHAW: The first point that was brought up 
is the double jeopardy ‘issue. 
THE COURT: How could there be double jeopardy? 
This is talking about completely different people, and if 
it exists, a completely different conspiracy. It has 
nothing to do with it all. 
MR. SHAW: It fell within the same time period. 
THE COURT: No, there is nothing to that at all. 
MR. SHAW: Your Honor, the second and more 


important point is, it has come to the attention of the 


defendant and it's up to me to place before the Court the 
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6 

2 fact that there is going to be an attempted identification 

j by 4 cooperating government witness who has utilized several 
4 photoyraphs on information and belief to identify the 

5 lefendant. The procedures that were utilized on information 
6 and belief are highly irregular. 

7 THE COURT: I guess this is a hope. What about 
8 this identification? I will ask the government about it. 

9 MR. FLANNERY: Apparently the information and 

t d 
NO 

10 t 


belief can be ee specific than that. There is nothing 


ot 


Vallable to the government that indicates there was, for 


: 12 example, a showup or that there was any kind of improper 
13 identification procedure employed, and if the defense can 
14 submit an affidavit or representation on the record of some 
15 procedure, then perhaps a hearing would be required. 
- 16 THE COURT: They said they don't know. All this | 
v7 is S 4 Matter of hope, I know. I suppose you will have a | 
18 witness that will identify the defendant, I take it. 
19 MR. FLANNERY: I expect there will be several 
20 witnesses, your Honor, that will identify the defendant. | 
21 THE COURT: I will leave that go to the trial | 
’ 
: 2 ind when the witness is called, if you think you have got 
3 some basis of any arrangements that I should have a separate 
A 24 14entiftication hearing, I will consider it at the time. 


23 Is there anvthing else? 
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MR. ASNESS: May we have a moment to confer, 


THE COURT: 
(Pause) 


MR. ASNESS: Just very briefly, your Honor, the 


government has just now, a matter of moments ago indicated 


to me, although Mr. Flannery did call me earlier tcday to 
tell me that there would be certain statements that he 
intended to introduce at trial allegedly purported to 
made. 

THE COURT: I goe a copy of that letter. 

i Just got it. I would ask, Judge, 
that we have a hearing on the admissibility of these 
statements. don't think that this letter indicates enough 
for this Court to decide on the basis of an ex parte letter 
whether or not these statements are voluntary, proper, 
whether or not rights should have been given, were given, 
and I think hearings should be had on these. 

THE COURT: The government wrote this letter, 
number one, here, at the time of his arrest Mr. Flores gave 
the officers a statement stuting that he fled the United 
States to avoid prosecution. Is that in writing? 


MR. FLANNERY: There is a statement by the 


defendant in writing. 
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ing flown at this very 
he certainly 
phone to give 
Ss evening an oral account of what 
more detail. 
If he wants to see a written state- 
lis entitled to see that. 
MR. ASNESS: As to number 2, there were no 
to Miranda although. the government alleged 
en arrested seventeen times, et cetera, 
that that allegation alone negates -- 
COURT: I would like to get some law on 
hear is talk, I would like to get some law as 
the effect of Miranda is on that statement. If you 
me law on it, I will consider it before I let it 


MR. ASNESS: All right, let's see what else we 


THR COURT: Then there are some statements made 
inuary 13, 1976. The statement about it was lucky 


caught him when they did because he intended to 


Change his identity with false papers, is that statement in 


writing? 


MR. FLANNERY: No, your Honor, as reflected in 
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1] 


a4 
| 


what is in my letter is a summary of what 1t 


| 
| 


anding the defendant did say on that date 

f the Drug Enforcement Administration. There “ies 
' 

atement. ’ 
} 
' 

THE COUR’: Are you going to produce the agent? 

MR. FLANNERY: Yes. 


THE COURT: When the agent is produced, I will 


MR. ASNESS: Your Honor, the defendant again 
requests me to ask this Court for a continuance prior to 
trial. Without reiterating, Juge, what we already stated -- 

THE COURT: I gave you a continuance last week 
for two reasons: one, because Mr. Flores had an accident 
in the Metropolitan Correctional Facility, and the second | 

was that he wanted to contact some witnesses. Il think | 
| 
I have given him time to do that. What's the reason now? 

MR. ASNESS: Your Honor, Mr. Flores stated to | 
; 
me basically there are two witnesses, perhaps more, one of 
them located in San Francisco, and some attorneys from 
France that he is most interested in having present 
at this trial. It's the first I am aware of either the 
San Francisco or the French situation. Again, your Honcr, 


I can only reiterate, Mr. Flores' position is that he has 


siaqned a waiver, duly executed -- 
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by 


know tnat. 
and neg 
attributing any 
is asking 
n what he considered to be his 
perhaps the Court will consider it to be the 
justice based upon the stiff penalties, the 
out of the United States for five years, 
there three months, Judge, and he has 
unately, all his efforts into the Spanish 
now realizing that he is going to go to trial 
Judge, he is asking for a little bit more ime 
prepare this defense. 
MR. FLANNERY: Your Honor, if I may adcress 
a couple of points made by defense counsel. 
walver was not negotiated. 
THE COURT: I know. said I wasn't going to 
from last week without the waiver in any event. 
FLANNERY: Secondly, the defendant at this 


had three months and an additional week to obtain 


witnesses, and it has been represcnted to me by 


counsel that based on the information that he has been given 


the defendant, that he intends to not call any of the 


that has been requested by him. 
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lie can call them 


Your Honor, it is difficult. I real]: 


to this Court. cnow the Court is 

act expeditiously and also has cone so. 
fraudulent delay, Judge. There is nothing 

gain by staying in another couple of weeks and 

his defense, Judge, except naps to properly 

‘fase. As far as I am concerned, Judge, I am 

My defendant is not. 
COURT: I don't know how anybody can reach 
that he is talkine about. 
He has already contacted them, 


Judge. It 1s just a question of having them come over there 


working out some way of gecting statements from them, 


lik COURT: tow long will the government's case 
take to try, do you think? 


MR. FLANNERY: It will take approximately four 


five days, your Honor, I anticipate. 
THE COURT: I don't see how it will take that 
long because the last time I had this it was a much longer 
period, and that was about four days. 


MR. ASNESS: And that was about six defendants, 
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URT: I wouldn't say that, but there was 


4 


involved ar! ( ‘t know why it should t 


should take two 


I would like to make this point. 
up > Cambridge, Massachusetts, 
should do that, to the Visiting Committee 
“ School, and I car sn Monday because 
day and Equity Fun and lot of things. 


ut from the government how much difficulty 


-ause the government if we started this next Tuesday 


of on this Wednesday. 


FLANNERY: Well, your Honor 


THE COURT: Would it cause you a lot of trouble? 


MR. FLANNERY: There are witnesses en route right 


THe COURT: That's what I was afraid of. Then 
hink we ought to go ahead. I don't want to inconvenience 
governme.t -- I don't want to inconvenience anybody, 
it I think we better go ahead and get these people 


over here and if they want to testify on the cefense side, 
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time for that, because I won't 
a little more time. 
will only go Wednesday and 
and then over to next Tuesday’? 
THE COURT: That is right. 
I think we better go ahead on that basis. Any 
problems that come up during the trial, of course, 
be aqlad to hear from you and we can take them up, 

we should go to trial. 

MR. FLANNERY: Your Honor, I have a couple of 

itters I would like to tale up with th~- Court. 

THE COURT: What is that? 

MR. FLANNERY: I have filed this morning with 
the Court a motion to introduce evidence that the government 
had previously misunderstood your ruling to mean it could 
introduce that evidence. 

THE COURT: I thought I was quite clear on that. 
f am restricting you to evidence relating to this conspiracy 
in this time period, and I also said I would let in evidence 
as to acts of the defendant which have a direct bearing on 
his knowledge and intent at the time he committed the acts 


during the conspiracy period. I don't think I can be eny 


clearer than that. 


MR. FLANNERY: Your Honer, the problem with the 
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2 ruling and my understanding of it is that T do not under- 

3 } stand to what extent the statements o jents or co-conspira-| 
4 tors depending upon the applicable prov. sions would be -- | 
5 i THE COURT: Oh, no. Unless they have a direct 

6 | bearing on the defendant's intent, I don't think they are 

7 admissible. 

8 | MR. FLANNERY: Well, the acts of the defendants | 
9 | are acts not done in isolation, but in relation to others. 

10 | THE COURT: If know, but I am limited by a treaty 
11 here, aren't I? You agree; you concede that? 

12 MR. FLANNERY: I will esplain my understanding 

13. || of how the treaty applies. 

14 | THE COURT: I know, but I explained my under- | 

| 

15 | standing in the memorandum I filed. | 
16 | MR. FLANNERY: ‘The doctrine of speciality, your 
oI Honor, Eaetraer? this country to prosecute the defendant eniy| 
18 | for the crime PR 35 2970: | 
19 THE COURT: That means in this case é narcotics | 
| conspiracy between these dates, 1s that right? | 
21 MR. FLANNERY: ‘That's correct, your Honor. 

. 22 THE COURT: Okay. 
23 | MR. FLANNERY: But the government is not | 
24 | precluded under the rules of evidence -- 

|] 
25 THE COURT: They are precluded under the treaty. | 
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We are not talking about rules of evidence, they are 


precluded by the treaty. 
4 f MR. FLANNERY: But the treaty does not cover the 
rules of evide..ce. 


6 | THE COURT: The extradition treaty applics only 


to crimes committed after September 3, 1970. 


8 | MR. FLANNERY: That's correct, your Honor. 


Prior acts do not constitute crimes, they constitute 


evidentiary questions. 


THE COURT: Oh, no. I am not going to so rule 
| 


of the law was that if a bomb were mailed prior to 


12 | and I will have to say to you that if you think that is the 
‘a law, you better yo up to the Court of Appeals. | 
14 | MR. FLANNERY: Let me just restate my under- | 
15 ! standing of the law. | 
i6 | THE COURT: Do you want to do that? 
4 17 MR. FLANNERY: Let me state my understanding of | 
18 } the law before I come to such a juncture. J cannot make — 
19 f a decision alone without discussion, but my understanding | 
| 
| 


September 3, 1970, in a bombing conspiracy, and the govern- 


ment vas restricted to proving the conspiracy after 


e 


September 3, 1970, and the bomb went off after that 


effective period -- 


THE COURT: That's not this case. 
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MR. FLANNERY: The government would be permitted 

erove the mailing prior to -- 

THE COURT: That's not this case. 

MR. FLANNERY: This case is similar. 

TH. COURT: This case charges a continuing 
narcotics conspiracy going back to 1968. 

MR. FLANNERY: And the conspiracy and the manner 
in which the relations between the parties Flores, Rimbaud, 
Taillet, Segura was determined in the pre-September 3, 1970 
period. 

THE COURT: You can ask Taillet and Rimbaud how 
long they have known Flores. Sure, they have known Flores 
a long time. But what is not encompassea in this thing is 
something that you say Flores may have done prior to 
September 3, 1970, which was other than somebody else 
delivering some narcutics. 

MR. FLANNERY: Well, if Flores, for example, 
in June of 1969 introduces Taillet to Segura and says, 
Okay, now work with Segura for me" -- 

THE COURT: Who says that? 

MR. FLORES: If Flores says to Taillet, "You 
work with Segura as my representative," the government's 
positicn is that it's admissible. “Not only that statement 


is admissible, but that Segura continues to deliver and 
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receive 


THE COURT: It's admissible for the purposes of 


showing Flores' knowledge and intent at that time, sure, 


but not all the acts that went on after that. 


MR. FLANNERY: It is the government's position 
that it v.uld be admissible to show > w Segura subsequently 
did receive heroin and pay cash to Taille: 

THE COURT: No, because that is a crime outside 
of the period of the indictment. 

MR. FLANNERY: It's a prior act done at the 
behest of this man who was the boss of Segura. 

THE COURT: I am afraid I don't agree with that. 
I am sorry, I just don't agree with that and if you think 
I am wrong, would you want to go to the Court of Appeals 
On 2? 

MR. PLANNERY: I tell you I would have to confer 


with my office before I could make such an appeal. 


THE COURT: They wanted to adjourn the trial and 
if you go to the Court of Appeals, it will probably take 
that, but I thought I was quite clear in that memorandum, 
ana I don't understand what all this fussiig is about. 

MR. FLANNERY: The Court in Papadakis is - 

THE COURT: I have had these trials and I have 


allowed a lect of things in the way Of background, but on t iis 
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ore I am faced with an extrauition treaty which as I recall 
the conclusion is rather superior to all of these things. 
MR. FLANNERY: Your Honor, the constitution 
Says the treaties are the supreme law of the land when 
entered into by the United States and the decision is binding 


upon this Court for the purposes o* prosecution. That's 
i } p bp 


absolutely correct. However, the rules of evidence are those 


rules in the asylum state or in the forum where the trial is 
conducted, and I pointed to in my inex.candum Justice 
Brandeis' decision in Collins v. Lewoizel, in which case the 
Court then included that the rules of evidence applicable 
at even an extradition hearing where the rules of the 
asylum state, that is to say -- 
THES COCUKT: This is not an extradition hearing. 
MR. FLANNERY: But a fortiori, if at an extra- 
dition hearing, when you are extraditing from your country 
to another foreign national the extraditee, the person 
being extradited, it follows that certainly in the case 
where within the asylum states the courts, the laws of 
evidence which-apply; are those laws of evidence of that 
Vv 
form and not of other nations, Ana the laws of this nation 
are clear that both prior acts and admissions and statements 


of co-conspirators in furtherance of either a conspiracy 


or a joint venture are admissible during the course of 
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proving prior sim‘::sr acts or the existence of a conspiracy 
prior to an effective date of the conspiracy. 
THE COURT: No. I can nderstand the defendant's | 
oint of view on that and the problem here is obviously 
if you went through a trial such as I went through in this 
hing in '73 with a jury it would be perfectly ridiculous. 
The spillover would be opvious, and I am not going to allow 
that to happen. I assume you have got evidence on the 
period from '70 to '71. I don't see why it's necessary. 


MR. FLANNERY: We:l, vour ionur, the evidence 


! 
that we are discussing, is I ur‘erstand your ruling, is almost 


entirely restricted to admissions. 
THE COURT: No. As I recall the testimony at the, 
prior trial, a lot of things happened in ‘70 and '71 which 
people could testify tc and did. 
MR. FLANNERY: I am talking about the pre- 


September 31, 1970 period. 


statements that the defendant made and his course of 
conduct has a bearing on his knowledge and intentions during 
the period which the activity is being tried, which is 


starting September 3. 


MR. FLANNERY: But one of the probative values 


of evidence prior to the September 3 date is that prior to 


| 
| 
THE COURT: No, it is not at all, 7. is 
| 
| 
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that date it establishes a relationship between Flores and 
thers, ..d that relationship is only made clear when for 
example Flores' instructions to another are followed and 
Carried out in conversations, not just with Flores, but with 
other people. [ mean, it is relevant to show how the 

exists and continues -- 

THE COURT: The value of these statements is to 
show that the defendant had intentions of engaging in the 
narcotics business and that during this period he did things 
with Taillet and hkimbaud and these other fellows that 
indicated that he had intentions to go into it, but what he 
actually did in '68 or '69, the X kilos of heroin or 
whatever it was, that hasn't any bearing. 

MR. FLANNERY: It does, your Honor, and it has 
the following probative value. 

THE COURT: Oh, no. 

MR. FLANNERY: I am sorry if the word is 
distressing, but I think it is relevant because I think when 
One considers whether or not to admit acts prior to 
september, one has to decide whether it is probative -- 

THE COURT: Of what? 

MR. FLANNERY: It is probative of how there is an 


increasing quantity of heroin. 


THE COURT: You are trying to prove there was a 
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onspirac’ starting on September 3, 1970, isn't that richt? 
MR. FLANNERY: It is relevant to proving that 
because one can only understand how on one occasion 93 
kilos worth $16@°mi? lion is distributed -- 
THE COURT: No. 
MR. FLANNERY: That's the April '71 delivery, 
your Honor. 
THE.COURT: If it's in the period, that's fine. 
MR. re That is in the period and there is 
no way one can understand how such a large delivery can 
refer unless that grows from 20, 10, 12 and 2 kilos. 
T4E COURT: No, I don't think the jury will have 
any problem with that. 
MR. FLANNERY: That's my understanding cf what 
a course of conduct means and that's also my understanding 
of why one would want to demonstrate through the acts of 


people Flores was associated with prior to the effective 


, , € 
period, how during that period theirg were such problems 
(4 


they decided he had to have people intercec‘ng for him, 
namely, Segura. 

THE COURT: I did the best I could, but if you 
think I am wrong, you ought to go to the Court of Appeals. 
There is no use of your getting caught in a situation where 


we go through with this trial and assuming Mr. Flores is 
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-d and it goes up to the Court of Appeals and for 
reason is reversed, then you are out of luck. I don't 
why you would take that chance. 
MR. FLANNERY: Your Honor, my position is that 


, 


‘lear and that there isn't a difficulty that you 


THE COURT: I think the law is clear along the 
lines that I said, and I said in view of the fact this is 


co 
a treaty, I have to take a pretty strict Anstruction of at. 


Now, the Court of Appeals may say I am wrong. 
MR. FLANNERY: Your Honor, if I take just a few 

ore moments, I discussed in my memorandum the ex post facto 
cas s and as I recall we discussed it briefly in the robing 
room last week. In the ex post facto cases, a person is 
being prosecuted as of a certain date. However, in 
cases the government is permitted to introduce evidence 
prior to that date. The person who is on trial in such @ 
case is not considered prosecuted for what is introduced in 
the prior period. He can only be considered prosecuted 
after the effective date. That's one example. 


The other example is that when one is prosecuted 


in this courthouse for a crime and prior similar acts are 


introduced, those prior similar acts don't constitute a 


prosecution by the government. The only prosecution which 
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occurs is during that effective period. 

THE COURT: What is the purpose of introducing 

similar acts? 

MR. FLANNERY: Exactly what your Honor has said. 

THE COURT: That's right. That's his prior 
Similar act. 

MR. FLANNERY: That's correct. -- well, a 
prior similar act -- it's one thing, your Honor, to speak 
about a person who alone robs several banks prior to an 
effective period, but it's quite another thing to talk about 
not only a prior similar act, but a prior joint venture. 
This isn't a simple case of 2» person who repeatedly robs 
banks alone and uses the same modus operandi. This 1s a 
person who has over the course of several years received 
shipments of heroin in a very similar manner using the 
same personnel and he continues to use the same personnel 
in the same manner trough the effective period. 

THE COURT: “That's right. 

MR. FLANNERY: The only way to demonstrate that 
he is using the same personnel and he is using them in the 
same manner is to show how he passes the baton from one 


French connection to another, how he puts in an interceding 


role an individual who continues the role that Lillian 


Santana had at the beginning of the conspiracy, and how he 
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the conspiracy at times when there are 
when those difficulties arise, whether it 
n, whether it be missed money, or whether it 
20 kilograms are missing during the 
i, that evidence is releva o demonstrate 
that's my understanding oi the use of 
n this situation. 
just a Single act e he is robbing 
i. 
ire joint venture and it is falacious 
simple prior similar act. 
OURT: When you say that, you are in effect 
jury, this fellow was violating the na cotics 
n, aren't you? 
MR. FLANNERY: It's not introduced to show -- 
introduce that he was involved in cocaine 
as he was, and as the government has evidence, 
just prejudicial to show this is the kind of 


‘rson who has this kind of criminal character, that he is 


ways involved in narcotics, but the government 1a not 


me 


1troducing it for that reason. 

The government is introducing it not to show 
that he deals in poison in the street, but that he deals 
way similar to the way he deals now; that he has the 


same position in the conspiracy that he had before; that he 
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is dealing with the same people that he dealt with before; 
has the same people in France then and now during 
period. It's only for that reason t at it's 
it's for that reason chat prior similar acts 
considered a prosecution, and it's for that reason that 
irrelevant prior acts, those that don't have probative value, 
are excluded and not introduced at trial. 
THE COURT: All I can tell you is that I can see 
prior similar acts as relating to what he did during the 
conspiracy period, and that's the only one. I am sorry, 
I am caught. It's an unusual situation. 
MR. FLANNERY: Your Honor, could you just spend 
an evening and review the authority, because -- I mean, 
I hasten to add - 


THE COURT: I don't think you had any authorities. 


All yu are talking about are the rules of evidence, and I 


have been trying these cases for a good many years and I am 


not unfamiliar with them. 

MR. FLANNERY: I wasn't suggesting that you were 
unfamiliar with them. 

THE COURT: I am not unfamiliar with them, but I 
rather thought as I read *t that the agreement between the 
United States and Spain is rather specific. 


MR. FLANNERY: Your Honor, would think think that 
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took the stand, hk@t the felonies of this 
occurred prior to the effective period 
impeach him? 
COURT: I am not going to decide that. 
whether he is going to take the stand. 

FLANNERY: What about his tivities follow- 

ve period, his flight? 

COURT: If he takes the stand, I will sit 

ou and talk about that. 

FLANNLRY: What about the acts subsequent 

effective coverage of the treaty, that is, after 


where he flees the jurisdiction? 


THE COURT: I think you can put in evidence about | 


Sure, I am not worried about that. That's not the 
problem at all. 

MR. FLANNERY: It seems to me, your Honor, that 
we really are only talking about an evidence question, 
because in the period prior to September 3, 1970, you are 
permitting the government to introduce evidence about this 
defendant's activity. 

THE COURT: Having a bearing on the knowledge 
and intent, the criminal intent, if you will, of whatever 
activities you have brought into evidence during the 


conspiracy period after September 3. 


SOUTHERN DISTRICT COURT REPOATERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


what the defendant says to other, and 

behalf acting as his agents, 15 ilso 

government -- 

COURT: What he says obviously 1s imnortant. 
What others say on his behalf, I have some question about 
that. 

MR. FLANNERY: Your Honor, my understanding 1s 
the government would bear the following burden, and that's 
the provision that evidence laws provide to make sufficient 
that such a practice is not abused. The government bears 
the burden of showing that any person who does something on 
his behalf is doing it within the agency relationship. We 
have to show it is connected. 


THE COURT: All that is proving is a conspiracy, 


MR. FLANNERY: No, it’ not proving a conspiracy. | 


THE COURT: You are talking about agency. 

MR. FLANNERY: I am speaking about agency and 
I am speaking about -- 

THE COURT: What do you find is the difference 


if A says to B, “To and pick up 50 kilos of heroin,” and 


B says, "Sure, I will pick it up,” and does pick it up, 


is that an agency,or are they conspirators? It's the same 


thing, isn't it? 
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MR. FLANNERY: I don't know if they are 


YrHE COURT: 7 think it is pretty close. At 
in the way the conspiracy indictments are drawn it 15 
much the sa thing. All these conspiracy indictments 
de up of what you call the French Connection, and 
the importers and the distributors -- it's all the 
They are all in a sense agents of each other 
me purpose, but the law on it is all on the basis of 
conspiracy. 
MR. FLANNERY: I don't think there is but a 
FFerence between concepts of admissibility of 
>onspirators' statements and agency statements. 

THE COURT: Ail I am saying is, I think the 
government has got a burden of proving that this conspiracy 
xisted during this perioc and the fact that it might have 
existed in '68 or '69 dors not create a triable issue here 

under that. 
MR. FLANNERY: Your Honor, if you could just 
bear with me a little more. 


THE COURT: I can bear with you for a few minutes, 


| 


MR. FLANNERY: Prior criminal acts, if simplified 


to robbina a bank alone and having surveillance photos, or 


| 
| 
| 
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any number of things, would be easy to decide within the 
context of our present discussion. A prior criminal act 

in this context is a huge joint venture. There is no other 
way to describe it. That's why the government took the 
first position that it can pro’ the entire conspiracy 


subject to what appropriate charges you think are neceSsSe Yr, | 


but in this prior joint venture, it's not comprehensible or 


understandable to a jury, a conversation with, for example, 
Tony Segura -— 

THE COURT: Now you are speculating again, and 
maybe you know the evidence. I don't know: the evidence, 
but you are speculating. 

MR. FLANNERY: Your Honor, I submitted an outline 
of the conspiracy j for that reason, so that we could 
within some parameters discuss exactly what the problem is 
so that we could see what I believe to be the applicability y 
of what ‘s the well-established evidentiary rules. 

THE COURT: I know, and I decided it, but you 
think I decided it wrongly. I rather ‘aought that, but if 
you think I am wrong or haven't gone far enough from the 


| 
government's point of view, I would strongly urge you to take| 


an appeal on it, because otherwise you are facing a question 


of double jeopardy and I think that would be great error. 


MR. FLANNERY: Well, double jeopardy -- I mean, 
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were to go to trial and be unsuccessful for failure 
> introduce evidence, ic 1't have a right of appeal. 
COURT: That's what I mean. If 
have been wrong before, I would suggest to 
to do that, I would take a quick appeal 
-ce what the Court of Appeals things about all these 
things, whether they think you should have a broader scope 
gave you in that opinion. If they do, then that's 
f the case. 
MR. FLANNERY: Your Honor, could I just go over 
more time? 
THE COURT: No, please don't go over it one more 
understand your point and I don't think there} 
in that. Why don't you think about it, and if 
you do that, let me know, and let defense counsel know, but 


sherwise I am going to keep a pretty strict rein, I can 


tell you, on this. I am going to keep a4 pretty strict rein 


it. There may be some gray areas and when I hit gray 
areas, I mean, we are just talking now, I want offers of 
proof as to how far this goes, and I will think about what 
you saiz. All I am interested in is to be as absolutely 
fair as I can be at this trial, and at the same time live 


to the extradition treaty. 


MR. FLANNERY: Could I ask you a specific 
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question, then, within your own ruling? Will the government 
be permitted to introduce evidence of the conspiracy as 
background; conversations, for example, between Rimbaud and 
the Frenchman as to exactly the genesis of Rimbaud's trips 
to the States and Rimbaud's correspondence? 

THE COURT: I don't remember that Flores had 
anything to do with that. Did he? 

MR. FLANNERY: It's background to the conspiracy 

THE COURT: I know it is, but what I think I 
would rather do, if you put Rimbaud on or Taillet or any 
these fellows, I would like you to start off as to when 

ran into Flores and how long they had known 

testify as to what Flores told them to do. 
Whether in that relationship some of this other might come 
out, I don't know, but I want to keep a pretty strict rein 
LE. 

MR. FLANNERY: Your Honor, for example, when 
rlores meets Rimbaud in Montreal, the heroin that's delivered | 
to Flores is brought there by Taillet. 

HE COURT: Is that the one where Mrs. Santana -- | 

MR. FLANNERY: No, this is subjsequent to that. 

THE COURT: That was the one that came in in 


the musical instruments? 


MR. FLANNERY: That's correct, your Honor. 
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r 


at that time Taillet doesn't meet with 
talk with him, it is relevant to the 
he heroin gets there and to 


another government witness. 


COURT: I know, but id 9t happen 


ing the period of this cons} 


R. FLANNERY: Yes but sn't the government 
rroborate the testimony of its witnesses 
What I want to prev - here, 
do is dig 
Cition treaty and you are putting on all this 
through ‘71, and the jury goes out and 


" 


was a big operation, and I don't think I 
I think that's just your problem. I don't think 


In the ordinary case that's just what happens, 


rith you, but here I am faced with a situation where 


happen. 
Mr. Flores cannot be convicted because he might 


had something to do with that delivery in Montreal 


~h came in in musical instruments. Have you any questicns 


MR. FLANNERY: But if he is in Montreal at the 


ime, according to another witness, and another person 


srinaing heroin there, even if he doesn't tell about the 
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4 
« 
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that he had with Rimbaud, I think the government 


3 is entitled at least to corroborate a visit and a meeting -- 
4 THE COURT: As I recall the testimony, and if it 
5 stands up, I don't know, but as I recall the testimony at 
6 the prior trial, you had quite a lot in '70 and ‘71. Why 


7 do you go into all this other stuff? 
8 MR. FLANNERY: Because it's all important on the 
9 iefendant's state of mind. 
, 10 THE COURT: I don't know that it's important on 

, 1] his state of mind or not. Do you mean if Taillet says, 
12 "T had a conversation with Plores, so I brought this stuff 
13 t Montreal," you think that's relevant to the state of 
14 mind? , 
15 MR. FLANNERY: Yes, it is. 
16 THE COURT: Of Flores? 
17 MR. FLANNERY: ¥eas, 2t iS. He 1S acting as an 
18 agent for Flores. He is doing what he is told. I think it 
19 is relevant at time he is there when Flores is getting his 
20 first Montreal shipment. 
21 THE COURT: I will just leave it up to you. 
2 MR. FLANNERY: I just want a further clarificacioh. 
23 If Taillet does not testify, for example, about conversations| 
24 he has with Rimbaud when he meets him prior to any 


conversations -- 
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COURT: When? 
FLANNERY: If Taillet -- 
If Taillet says, "I had some 
with Rimbaud in Atlanta in 1968,"offhand I 
much bearing. 
MR. FLANNERY: If in January of 1969 Flores 
12 kilos of heroin and says he will pick them 
Montreal and he goes to Montreal to it, and at 
Tailllet is the person who delivers it to Rimbaud -- 
COURT: The first part of tiat, if that is 
Taillet says that Flores told him to take 
Montreal, thi is bearing on 
knowledge and intent, obviously. 
MR. FLANNERY: Excuse me, your Honor, I said 
Said to Rimbaud, "I will meet you in Montreal 


the heroin." Flores goes to Montreal to meet 


THE COURT: JI think that we are trying to do 
e pieces and I think that's very dangerous. 
MR. FLANNERY: I just want an idea, assuming 
facts as stated, of what your understanding is of what 
evidentiary principals you are applying at the trial. 
THE COURT: I am applying the treaty to the 


ana that's what it is going to be. Every time this 
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2 comes up you have got to show me where this has a bearing on 
3 the conspiracy in the period allowed by the treaty, anu 
4 where I have said I will receive evidence as to anything 


) happening before that bearing on Flioes' knowledge and 


en ee | ww 


6 intent, but whether Rimbaud and Taillet and all these 

7 fellows -- ane I heard the evidence at the other trial. 
© I know a t of things that went on, about what they were 
9 doina, and I want it to be sure that the jury here properly 
10 understands what they are trying. They are not ¢t rying this 
1] whole conspiracy, they are trying the part that's allowed 
le by the extradition treaty. They have got to stick to that. 
13 MR. FLANNERY: But the government is entitled 
\4 tc i sir trial, toc. 
15 tr “7 . 2 ‘ . 
Lo THE COURT: That's right. A fair trial within 
‘6 the limits of the extradition treaty which the United States 
Ww ‘ntered into for better or for worsc. 
18 MR. FLANNERY: It is my understanding the law 
19 sf the forum is not c vered by a treaty of the United 
2u States, and again I ask you with respect to Taillet, if 
21 taillet, for example, in February cf 1969 goes to make a 
a delivery tc Rimbaud with heroin intended for Flores, but 
23 Taillet never meets with Flores -- 
2A THE COURT: Offhand, I would say no. 


3 MR. FLANNERY: You would say no to that. 
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Story, I would say n 


MR. FLANNERY: If may just ask you, it would 


slon to exclude any statement by any government 


didn't say th You are making 
Just broadening me out. You gave 
on that example I would rule 
generalize. But ji would seem 
cedure would be that the government would 
the basis of what happened after this date, 
put this witness nd of course they 
how long they knew Flores and what 
he might have made to him before that, from which 
1 evaluate whether Flores, on the basis of his 
testimony as to the conspiracy during the 
by the extradition treaty, had the knowledge 
ntent. I don't see why that's so awfully difficult. 
it is different from the way that the government has 
trying these cases. 
MR. FLANNERY: As I said before, I read 


Papadakis prior to the pretrial conference and understood 


that everything I am saying today would be admissible. 


COURT: If you don't think you can live with 
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would have to confer with my 


JURT: I understand that. 
FLANNERY: = ment therefore - 
COURT: m not going to give you any 
think my opinion was awfully clear 
uu can't follow it, or if you 


Appeals and see if you 


Fvidence of statements other 
statements, evidence other than the 
acts prior to September 3, 1970, will be 
correct? 
make a broad statement 1like 
| have to answer it broadly. I would say by and 
would be true, but I can't say now without knowing 


it what the exceptions might be, if there are any. | 


4 
i 
| 


MR. FLANNERY: I think I understand your position 
iow, your Honor, thank you. 

THE COURT: fhank you very much. 

We will then proceed on Wednesday morning at 


10 o'clock, and we will go on on Thursday, but we will not 


} 


roceed on Wednesday, Friday or Monday, and then we will 


P 


SOUTHERN DISTRICT] COURT REPORTERS US COURTHOUS 
ARE NEW YORK. NY — 791-1020 


will inform chambers 


right, thank 
Your Honor, t 
ld proceed on 
ssume it will preser y, the government 
precautions be taken for thi 
of threats Known to the government, and 
the marshals to provide such security 


application to the Judge for you to order 


COURT: How much security do you want? 
marshal here in the court 
FLANNERY: I think a marshal at the door and 
for the witness room and the jury r« 


have their own arrangements which they follow 


Can I ask what threats we are 


No, let's not get into that. 


Are they to the defendant? 


THE COURT: Let's not get into that. I don't 


talking about, but I do understand in 
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na 

ea} 
Farrantino 
and let 


on tnat. 


All right. 


certify that the forego 
te transcript. to the be 
d cbility. f.07 

{lis pryce Ans 


| (We) hereby 
ig a truco and a 
of my (our) ghill an 


etenagru; ul; DOL? sy ~+ 
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UNITED STATI DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


, UNITED STATES > AMERICA 


AFFIDAVIT 


Defendant 


OF NEW YORK 
rrw YORK 
DISTRICT OF NEW YORK 


JOHN P. FLANNERY, I1, being duly sworn, deposes 


l I am an Assistant United States Attorney in 
the Southern District of New York in the cffice of Rober 
Fiske, Jr., United States Attorney and am fully familiar 


nsible for the presecution of the above 


2 This Affidavit is made in order to set forch 
upon information and belief, obtained pursuant to interviews 
with witnesses who will appear at the trial of the above 
captioned matter, specific offers of proof which the 
Government intends to introduce at trial The Goverment 
has already set forth a description of the conspiracy in 
its memorandum filed with the Court on Apiil 19, 1976; that 
factual description, as well as the concomitant legai 
arguments contained tnere, are herein incorporated by 
reference The Government realizes the Court does not 
have need for any detailed description of this case due t« 
its familiarity with the evidence adduced at the first 
trial, United States v. Sentana, et al., when Flores was a 
fugitive 

3. The Government is making these specific offers 

proof however because a review of the argument on April 


19, 1976 concerning whether the Court would admit or 


exclude certain evidence was in spon © extemporancous 
jremarks by the Government in hypothetical terms.* The 
Government is concerned ‘tether as a result of posing 
hypothetical questions the Court's decision is specifically 
cor _ a “controversy”, subject to review by the United 
States Court of Appeals for the Second Circuit The 
Government seeks tc remedy this possible difficu.ty The 
Government accordingly respectfully requests that the Court 
decide, with respect to the follow offers of proof, 
whether it will admit or exclude each item lest the Govern- 
ment spend time and effort on an appeal improperly vased 
Item 1 The Government intends to introduce 
at in the summer of 1968 Rimbaud corresponded with 
Lucarotti who had a partner in prison later identified 
as Ralph Santa The G& ament will show that Lucarotti 
had a buyer of heroin and asked Rimbaud to find a source 
The Government seeks to introduce the fac* of correspondence, 
the content of the correspondence and the prior relationship 
of Lucarotti and Rimbaud 
The Government intends to introduce 
evidence that Rimbaud in July of 1968 went to Montreal, 
cabled Lillian Santana, Ralph's wife, and upon her arrival 
ne 
in Montreal, Rimbaud spoke to Lillian Santa and Dee Burgos, 
the “buyer's wife" about supplying them with heroin The 
Government intends to introduce the acts and the conversation* 


esulting in Santana paying Rimbaud $16,000 for 5 kilos of 


heroin. 


“¥One example follows: 


“Mr. Flannery . . Af Taillet, for example, 
February of 1969 goes to make a délivery to Rimbaud with 
heroin intended for Flores, but Taillet never meets with 
Flores -- 


THE COURT Offhand, I vould say no" (emphasis 


added) 


7 
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6. Item 3. The Government intends to introduce 


evidence that Rimbaud went to France and discussed with his 


Ga 

‘J 

“4 

ie) 

" 
a 


, French partner, Felix Olivie,how they would transport ! kilos 
of heroin Olivie found a man named Gilbert Bordure who did 
fly to Montreal to meet Rimbaud but Bordure hid the heroin 
from: the police and told Rimbaud this. 


7. Item 4. The Government intends to introduce 


evidence that in August of 1968, Rimbaud went to meet with 
Flores, taken there by Lillian, told him what happened to the 
heroin and Flores told Rimbaud he would leave the United 
States and go to France to buy heroin from Kimbead. 

bet 8. Item 5. The Government incends to introduce 


evidence that Flores went to Paris, France with three other 


men, Herman Rivera, Angel Rivera (Morales), and John “Bugpry" 
Brown aid did get. not 5 kilos, but only 2 kilos from 
Rimbaud. 

9. Item-6. The Government intends to introduce 
evidence that Rimbaud spoke with Flores about Flores' dis- 
appointment with the 2 kilos and Flores’ travel plans to 
return to New York via Boston. 

10. Item 7. Again, the Government intends to 
introduce evidence of Rimbaud's conversations with Olivie 
in which conversations Olivie “puts off" Rimbaud reassuring 
him that the heroir is being obtained. Further, finally, 
after Flores has left France, the Government intends to 
introduce the argument between Rimbaud and Olivie about 
Olivie's tardiness. 

ll. Item 8. The Government intends to introduce 
Jones' conversation in September of 1969 with Flores and 
Martinez in which Jones and ‘Martinez are asked to go to 
Boston by Flores to get the "junk" from H. Rivera and Brown 


because Rivera and Brown are frighiened. 
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12. Item 9. The Government intends to introduce 

{evidence that Jones anc Martinez went to Boston, met and 
ae with H. Rivera and Brown and returned to New York 
| with. 2 kilos of heroin. The Government intends to introduce 
the statements of HK. Rivera and Brown to Jones. 

13. Item 10. The Government intends to introduce 

evidence that in about October of 1968, Rimbaud had a 

| meeting with two Corsicans, Jean Baptiste Croce ("Batti") 
and Joseph Mari ("Ze Le Frise"), "top men" in narcotics, 
who said they would supply large quanvities of heroin if 
Rimbaud would put them in touch with his American buyer. 
| Rimbaud agreed. Rimbaud was then introduced to Taillet. 
|. The Government intends to introduce the statements of all 
these named parties. 

14. Item 1l. The Government intends to introduce 
evidence that Edmond Taillet, an entertainer, was recruited 
by Joseph Marro to act as a courier for the two Corsicans 
by carrying about 12 kilos of heroin hidden in musical 
amplifiers. Te‘tllet agreed. Taillet was then introduced 
to Rnbaud. : overnment intends to introduce the state- 
ments of all these named parties. 

15. Item 12. The Government intends to introduce 
evidence that in January of 1969, Rimbaud met with Flores 
in New York. Rimbaud asked Flores if he wanted the heroin. 
Flores said he wanted it and would pay $10,000 per t:ilo. 

16. Item13. The Government intends to introduce 

evidence that Rimbaud went from New York to Montreal where 
he met Taillet, spoke with him about how to transfer the 
heroin, and ultimately received about 12 kilos from Taillet. 
The Government seeks tc introduce Taillet's and Rimbaud's 
account of this meeting and their conversations. 


17. Item 14. The Government intends to introduce 


| evidence that Flores made two trips to Montreal to discuss 
om Romboy 


the transaction to receive the 12 kilos and to pay Rimbaud 


about $125,000. 


a. Fc 
my 17b 
ic Item 15. The Government intends co introduce 


| evidence that, in about February of 1969, Marro asked 


| Taillet to locate larger amplifers and a band which might 


| carry the amplifiers to Montreal. 
19. Item 16. The Government intends to introduce 
evidence that Taillet left France with the heroin laden 
amplifiers and Johnny Holliday. 
20. Item 17. The Government intends to introduce 
evidence that in March of 1969, Rimbaud flew to New Yor'., 
sent a telegram for Flores to meet him and was then arvested. 
21. Item 18. the Government intends to introduce 
evidence that after Rimbaud was detained in "West Street,” 
he there met with Flores who had been arrested. Flores 
asked for the "french cons ten". Rimbaud declined. 
Flores offered to get Rimbaud an attorney, Flores' uncle. 
22. item 19. The Government intends to introduce 
evidence that subsequently Horacio Quinones, an attorney 
came to meet with Rimbaud at West Street and told Rimbaud, 
Flores had sent him. Quinones asked on behalf of Flores 
for Rimbaud's ‘french connection"; Rimbszud at last agreed 
and Quinones told Rimbaud that he, Quinones, went with 
Flores from New York to Paris to meet Rimbaud's "french 
cennection." 
23. Item 20. The Government intends to introduce 
evidence that about May or in June of 1969 Taillet met 
Flores and Croce in his Paris apartment and a New York 
rendezvous was arranged between Flores and Taillet so that 
Flores could pay Croce through Taillet. 
24. Item 21. The Government intends to introduce 


evidence that in about Mary or June of 1969, Taillet travelled 


to New York and was paid about $150,000 by Flores. 
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25. Item 22. The Government intends to introduce 
| evidence that at Marro's instructions Taillet seduced Noella 
| Richards in Montreal, Quebec and convinced her to transport 
| her car to France in July of 1969 where heroin was therein 
| sideibaiakiod without her knowledge. Thereafter, the car was 

trans~ »rted to Montreal and to New York for delivery. 
26. Item 23. The Government intends to intioduce 


| evidence that Taiilet met with Flores who in turn introduced 


| Taillet to Anthony Segura, “his brother", who was to act 


| thereafter, as Flores representative. This meeting occurred 


|| toward the end of July 1969. 


27. Item 24. The Government intends to introduce 
evidence that, about a day later, Segura received the car 
from Taillet and thereafter paid him for the heroin. Segura 
at one point told Taillet that he, Segura, would have to 

| talk to Flores about damage to the merchandise. 

28. Item 25. The Government intends to introduce 
evidence that in about September or October of 1969, a car 
owned by Ginette containing about 50 kilos of heroin, packed 
in a manner similar to the Noella car, was conveyed in New 

‘York by Taillet to Segura in exchange for money paid Taillet 
by Segura. Segura, however, still owed Taillet money. 

29. Item 26. The Government intends to introduce 
evidence that in about October of 1969, Flores paid Taillet 
the balance of the money due Taillet and at the time com- 
plained to Taillet about the quality of the heroin. 

30. Item 27. The Government intends to introduce 
evidence that in about November to December of 1969, Taillet, 
at Marro's instructions, met a Roger Dubuis and arranged to 
lconvey a car in Dubuis' possession to Segura. However since 
Serura had been arrested, the car containing heroin was 
loonweved not to Segura but instead to Martinez who paid 


‘Taillet the money due him. 


i} 
q 
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31. The Goverment once ag®fn respectfully asis 
| the Court to rule with respect to the admissibility of tne 


items" hereinabove set forth to assure that the appeal 


|taken by the Government is mot an inchoate exercise. 


es : 
( y lat (LF a 
# ie 


IN Pr. FLANNERY . i 
ssistant United Stat¢s Attorney 


we 


Sworn to before me this 


22nd day of Aprii 1976 
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United States of America versus Anton1o 


Government is ready, 
Well, what is the Government -ady for? 
for this hearing, and you can 
Your Honor, there are two matters tni 
One is related to an affidavit I submit‘ed 
$s morninc. 
You have seen this affidavit? 
Judge, just now. 
The affidavit is an attempt to make 
‘overnment's efforts to appeal this Court's de- 
sion are focussed in a manner that constitutes a controver- 
elnful both to the Court and the Government in pur- 
juestions that were raised in our discussion. 
i think thatthe matter was fairly clear in my own 
I think the Court’s as to the Government's position. 
concerned that because there wasn't any specific 
iltnough 1 did set forth the facts of the case 


-andum, the Court of Appeals may find difficulty 


jerstanding exactly what we are speaking to concretely, al- 


me ask you this: 
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As I read this, Mr. Flar ry, I qet the impression 
that the Government is proposing to qo forward here oretty 


much on the basis of the same evidence that was broucht out in 


the prior trial. 
MR. FLANNERY: Pretty much, your Honor, yes. 
THE COURT: And this is to sort of start off with 


what haprened in 1968, 1969, 1979 and so forth? Isn't that 


MP. FLANNERY: That's correct, your Honor. 

THE COURT: And I have indicated to you that I 
didn't think that was apnpronriate, in view of my view of 
the extradition treaty, and I thouqht the first thing vou 
wanted to ask the Court of Appeals is whether I was right on 
the extradition treaty. 

I suppose that is a problem that they can decide. 

MR. FLANNERY: Well, your Honor, the problem with 
that is that it won't be concretely defined by the facts of 
this case, and the Government will be rut in the position, if 
the Court decides that it is not concretely defined but just 
for jurisdictional reasons, of denying the appeal and never 
reachina the question that I understand you to be addressing 
at this very moment. 


THE COURT: Well, vou are addressing the question. 


You want to apperl. 
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FLANNEPY : Yes; wed 
and what T have tried to do: 
1ffidavit which I think are fairly clear within 
own rulings. 
COURT: Well, let me start off by saving that 
the Governinent's purnose at this trial of Mr. Flores 
on the same basis that they tried Santana and 
Rivera and these other peonle about three years 


y that “hat would go bevond the treaty, and 


qives vou a noint, doesn't it? 


would say that went heyond the treaty, 
I supnose, 18S available. 


would indicate that any of these 


these witnesses speak of conversations with 


testify as to his activities -- 
FLANNERY: Your Honor, I direct vour attention, 
to Items 4 through 6, just aS an example. 


COURT: Well, I have looked at it. For instance 


MR. FLANNERY: 8, your Honor. 

THE COURT: . , 2, 24, 26 -- and when 
I am talking about paragraph numbers -- 

MR. FLANNERY: Oh, I am sorry. 


THE COURT: -=- because you've got two sets of 
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numbers here, which makes it confusina. 


VERY: I am sorry, your Honor. Could we 


1 through those numbers again, hecause I am not certain to 
) which ones you are referring. 
9 THE COURT: You have two numbers on cach one. 


MR. FLANNERY: If you will indicate whether you 


n-—— 


are referrina to the naragraph or the ité 
. 

THE COURT: All right. The first one is Paragraph 
3. marked Item 5: 9 marked Item 6; ll marked Item 8; 15 markea 


17 marked Item 14; 21 marked Item 18; 22 marked 


24 marked Item 21; 26 marked Item 23; 29 marked 


those, t think if pronerly presented I should 


to 


15 think they would have a bearing as to the effect of Mr. Flore: 


Knowledoe and intent. 
W MR. FLANNERY: Let me ask you a question: 


18 With resvect to Paragranh 7, Item 4, that paragranh 


19 describes a conversation between Flores and Rimbaud. 


20 THE COURT: I would include that. Have you any 


_ “R. PLANNERY: Item 20, which is Paragraph 23 in 


affidavit, ties Flores and Croche in the Paris apartment, 


a New York rendezvous was arranced - 


25 THE COURT: Wait a minute. Which one are you 
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"LANNERY : Paragraph 23, Item 20. 
‘(OURT: Oh, Paragraph 23. 
that would be relevant. 


And, as you read the other items 


> 


the corresponding oaraaraph numbers, those vou would ex- 


OURT: I am not going to rule. I haven't seen 


witnesses. I think you are qoind into an arbitrarv 


MR. FLANNERY: Based on the offer of proof of 


what 
overnment \ introduce. 
I think -- I would sav that hearing 
hearing the witnesses, these  par- 
tular items that { have reviewed would bear or the defend- 
ant's knowledqe and intent, and therefore even though they 
prior time period, they could probably be admiss- 
for that purpose. 
But I am not goina to bind myself. I haven't heard 
IT haven't done anything. I think you are 
to do a lot. And I haven't heard the objections 


defendant. 


MR. FLANNERY: Certainly. 


THE COURT: But if you want that as an indication, 
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FLANNERY: Your Honor, if the proof were,as 
‘ated here, merely restricting yourself to your applica- 
of the treaty to the conspiracy based on your experience 
the prior trial -- 

THE COURT: I have told you, and I will say again: 
if vou plan to have a rerun of the prior trial, of which the 
record is available, with respect to Mr. Flores, I think you 

10ing beyond the terms of the treaty. I have said tnat, 
I won't say it again. I have said that very clearly. 

MR. FLANNERY: I am sorry, your Honor. 

t is clearly the Government's position that ac- 
your ruling it cannot prove the entire conspiracy. 

THE COURT: That's right. 

MR. FLANNERY: The Government, therefore, based on 
“our decision on Monday and vour further remarks today, qrate- 
fully aceenting vour remarks as helpful, it believes, in pur- 
suing an appeal, will file a notice of appeal this morning 
ami therefore makes a motion for a stay pending the appeal. 

THE COURT: A stay of what? 

“R. FLANNERY: <A stay of the proceedings in this 
court, that is, the trial in the matter of Antonio Flores, 
sendina the decision of the Court of Appeals. 


I have conferred with counsel for the defense on 
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and there is no objection. 


consonant with their earlier 


Well, counsel will speak for himself. 


What do vou have to say, Mr. Asness? 


MR. ASNESS: Well, I have two thinas to say: 


Number one, it has become reparent that the Govern- 


ment 13 attemptind Flores in the same manner they 


tried tne other defendants, regardless of the treaty, which, 


Court has ruled on. 


of course, the 


fionor, because of the prior state- 


Number two, your 


we went a continuing objection on the record as to the 


Court in having Mr. Flores on tria) for 


. 


risdiction of this 


Tf it is going to be annealed, we are aqoinc to 


and we want that to he very clear. 


aS a one~ or two-week stay is concerned, 
nave no objection at all, Judge. 


THE COURT: Well, I don't know why we get into all 


tnis business. Mavbe it's necessary. As T understand 


it, you don't want to try this case today; is that riaht? 


Could TI have a moment, Judae? 


THE COURT: In other words, if it is agreeable, I 


would rather put the trial over to a date certain, and then 


you gentlemen can see if you can get an expedited appeal in 
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ourt of Appeal 

can come back, W Will see what we can 
t see any problen. 

Your Honor, if my client did want to a 


today, would the Court not arant the Government's 


COURT: I mentioned the other day, if the 
feels there ar ne issues here, IT think in fair- 
f there is an issue as to the scope of 
this trial, it would be much better to have that decided in 
ea instead of having it decided later, and I have men- 
to the Government, last 
MR. ASNESS: Judge, may I ask the Court -- my 
client is asking me to do so -- if this Court would consider 
lowering his extremely hiagh bail. 
THE COURT: Well, that's another question. 
said when that bail was fixed, he didn't have a lawyer. 
MR. ASNTESS: Well, he has one now. 
TUR COURT: That is a different question, and I am 
not aqoina to mix the two of them up. 
I told Mr. Flores at the time the Government asked 
or that bail and he didn't have a lawyer, I said this was 


an academic performance, and since he has a lawyer now, I 


would obviously hear any application on bail. 
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Would you like me to wait until vou ha 


3 finisned this, Judae? 


COURT: Yes. Lat's not mix the two together. 


We are ready for trial today, vour 


, THE COURT: All right... What T think. I will do, at 


i the Government's request, is to set the trial over to a date 
9 ; : 
to let you gentlemen see what you can do about the question 
10 tf an expedited appeal. 
4 
2 1} You Say vou are going to file this today? 
eh 
ie. 
ie ’ MR. FLANNERY: We are going to file the notice 
13 today, and it 1s required that we receive approval from the 
. 14 Solicitor General. 
ay ¥ THE COURT: Yes. 
16 MR. FLANNERY: But I have already contacted the 
W Selicivcos ceneral, and I have made arrangements so we could 
18 expedite the approval there, and I have spoken to the Court 
19 Of Appa. s to make arrangements to apply there for leave to 
a 
<U proceed on typewritten briefs and for an expedited appeal, 
=>, 
D> 21 ind f[ have drafts of those papers prepared. 
ct " 
2 ~ , . ; 2 : 
tm MR. ASNESS: Judge, T just would like the Court to 
a know that although I would like it expedited also, Mr. Shaw 
, <A will be handling this, and the entire structure of the trial 


is aoing to he deternined, 


I assume, by the results coming 
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MP 
down from the Court of Anpeals. 

I don't want to rush Mr. Shaw. He is going to re- 
spond fully and do a lot of legal research. 


May I ask how long this will take, as the attornev 


Tiit COURT: Well, it seems to me a little confusina 
about all this. What T would like to do is to put off the 
trial to, vy, two weeks from now and aive vou a chance to 
see what hannvens and what you do in the Court of Appeals, and 
if at the end of that time, if you wishto have another pre- 
trial and rerort on it, why, we can consider what the next 
ver 

Isn't that the appropriate thing? It seems to me 
that would be appropriate. 

MR. FLANNERY: Your Honor, IT think it would probably 
be better to have a stay pending appeal and to have the 
Government and/or defense counsel report to the Court 
the briefing schedule and the date of argument. 

THE COURT: Well, that is up to the Court of Appeals, 
not up te me. Once you file this apreal, T am ousted fro 
jurisdiction, and that is why I would like to put it on the 
basis that you go ahead and file the appeal. I will put the 
trial off now before you file it. 


MR. FLANNERY: That's riqht. 
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THE COURT: And once you file it, then it 18S uf} 
Court F Anneals. You see how you come out and if 
em again, I will be glad to see you. 
All riqht. 
Your Honor, , i ‘t find ourselves in position 
the Court will call the matter for trial if the brief- 
chedule in the Court of Appeals is loncer than -- 


Well, there are so many academic aues- 


qoing to have to work that out with the 


FLANNERY: Certeinly. 


And if the Court of Appeaks takes 


c 


ablishes a hriefing schedule with you, that is their 


I haven't any contro” over that. 
FLANNERY: But I mean, you would of course set 
date accordingly. 
THUR COURT: Let's see how you get along up there, 
recause I rather think -- and you fellows have 
time on the law -- that once the Government 
;, for the time heing the matter is in the Court o! 
and it's up to them. 


I would agree, you should have an expedited appeal 


that this matter can be concluded as soon as possible. 


you fellows at the defense table aqree with that. 
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courr: <All right. et's proceed that way. 
auestion of bail, I would like to have -- ani 
I can do that even if they take an appeal -- the question of 


bail is always open, but I think if you want to do that now, 


I think I would rather have an application with some kind of 


evidentiary data. 

MR. ASNESS: Judge, I would rather do it richt now, 
on behalf of the defendant. We have a situation where ‘he 
bail is extremely high in amount, $3,000,000. We have an 
incarcerated defendant, and this defendant, although the 
Court has heard in the other trials that he allegedly was in- 
volved in narcotics transactions, this defendant has convic- 
tions only for policy, Judae, and the closest thing to nar- 

cotics would be the Spanish situation, in which we are dealina 
with marijuana. 

THE COURT: Of course, he starts with one problem 
here, and that is that there isn't any dispute here, as I 

it, that the defendant was a fugitive. Is that right? 
iad. FLANNERY: That's correct, your Honor. 

MR. ASNESS: There is no question that he left the 
jurisdiction, and that is qoina to weigh very heavily in the 
Court's opinion on that. But there are extenuating circum- 


tances, Judae. 
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4 ire talking about five vears anao. This is five ears 
later. He 1s older. [I don't think he wants toa run any more. 


ak he would like to be out and defend himself, and 


- - . " 
7,900,909 is just so far out of reach there is nothina to 

, fi: Ty e 

0 I am asking for a $25,000 in this case. 

il MR. FLANNERY: Your Honor, three million -- 

t THE COURT: I am going to deny that, hut T will 

ss tell you what I am going tn do. If you want to make an appli- 
4 ¢ P ‘i 

’ pation on papers and include some material as to why you think 
Av the bail should be reduced and to what amount and aive the 

vag ‘overnment an opportunity to answer that, I will be clad to 

a) consider it. 

- MR. ASNESS: I know JI can always do that. Is the 
14 _ . : 
‘s Court going to lower it today? 
THE COURT: NO. I have to start with knowing that 
1 - ‘ e 
“} ir. Flores was a fueitive, and when the Government mentioned 


the hatl, I said in my mind it's academic, because he hasn't 


“ 

os cot a lawyer, and I didn't want him to say anything without 
a a lawyer, so I left it at that. 

25 


Now, he's got a lawyer, and if you want to make an 
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- application and qive me some valid reasons, I will let the 

3 Covernment come back and see what T think ouqdht to be done. 

1 Why don't you -- 

5 2. ASNESS Okav. YT wiit ust sk the Court: what 
ss date is this case being adjourned to? 


[ ~ 
{ ] eines phe F : 
: THE COURT: You mean on the bail? 


sg : ; 
MR. ASNESS: Not the bail. The bail I can go or not 
9 
: do,as I see fit. 
Ts . . . . 
av THE COURT: Well, I will put the trial over for two 
7 1 
aa weers. 
19 
as MR. ASNESS: May 6th? 


13 VHE And then we will see where we co. 


COURT: 


Is that agreeable to the Governmen.? 


MR. FLANNERY: Yes. 


COURT: All right. 


that he, Judce, on 


ASNESS: What time would 


19 THE COURT: Ten o'clock. The courtroom, I think, 


20 will be 519. It will be in that courtroom, 519, not this one. 


21 MR. ASNESS: Thanks for your courtesy, Judae. 


1 (We) hereby certify that the foregoing 
is a true and accwate transcript, to the best 
of my (our) skill and ability fom my (our) 
stonographis noises of thi. ypvcesd 
on Be” Lvf y* 
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